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Financing  School  Construction: 
A  Primer 


by  Benjamin  B.  Sendor 


0 


M.  ay  ing  for  school  construction  is  a  vital  aspect  of  public 
school  finance.  It  is  a  challenging  aspect  as  well,  since  the 
cost  of  a  new  building  generally  dwarfs  the  amount  of  money 
available  through  a  school  unit's  capital  budget  for  a  given 
fiscal  year.  This  article  di.scusses  current  school  construc- 
tion needs  in  North  Carolina  and  methods  available  under 
North  Carolina  law  to  finance  construction.  In  order  to  put 
North  Carolina  law  in  perspective,  the  article  also  discusses 
school  construction  finance  procedures  used  throughout  the 
United  States,  including  methods  currently  barred  or 
restricted  by  North  Carolina  law. 

Historical  Introduction 

Local  units  have  been  responsible  for  financing  school 
construction  in  North  Carolina  since  the  state's  public  school 
system  was  established  in  1839.  Although  the  state  assumed 
the  duty  to  finance  current  expenses  of  local  school  districts 
in  1931,  the  local  school  boards  and  the  boards  of  county 
commissioners  remained  responsible  for  financing  capital 
projects. ' 

That  division  of  fiscal  responsibility  continues  to  the 
present,  with  the  following  two  variations.  First,  beginning 
in  1949,  the  state  issued  bonds  to  finance  grants  to  local  school 


boards  for  school  construction. ^  Those  bond  issues  were 
as  follows:  $25  million  in  1949  (combined  with  $25  million 
from  the  Postwar  Reserve  Fund),  $50  million  in  1953,  $100 
million  in  1963,  and  $300  million  in  1973.  According  to  the 
Controller's  Office  of  the  State  Board  of  Education,  as  of 
June  1984,  $1.9  million  remained  unspent  from  the  funds 
obtained  through  the  1973  bond  issue.  Second,  since  1903  the 
state  has  made  relatively  modest  loans  from  the  State  Literary 
Fund  to  counties  for  local  school  districts  to  use  in  school 
construction. 

As  the  money  obtained  from  the  1963  and  1973  bond 
issues  has  been  depleted  in  the  last  few  years,  the  percen- 
tage of  the  state's  contribution  to  school  capital  outlay  has 
dropped.  The  Legislative  Research  Commission  (LRC) 
reported  in  1980  that  from  fiscal  year  1970-71  to  FY  1977-78, 
of  a  total  school  capital  outlay  of  $1.2  billion,  the  state  con- 
tributed 26.61  percent  ($309.1  million),  local  districts  con- 
tributed 67.96  per  cent  ($789.3  million),  and  the  federal 
government  contributed  the  balance  (these  figures  are  ad- 
justed for  inflation  to  1978  dollars).^  In  contrast,  in  fiscal 
year  1981-82,  of  a  total  school  capital  outlay  of  $108.4  million, 
the  state  contributed  1.6  percent  ($1.7  million)  and  local  units 


The  author  is  an  Institute  of  Giwernment  faculty  member  whose  fields 
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School  Machinery  Act  of  1931,  N.C.  Pub.  Laws  1931.  Ch.  728. 


2.  According  to  the  Controller's  Office  of  the  State  Board  of  Education, 
as  of  June  1984  the  total  principal  amount  of  outstanding  loans  from  the  State  Literary 
Fund  was  $2.6  million,  with  $633,500  available  for  additional  loans.  Twenty-three 
school  units  had  outstanding  loans.  The  lai^est  balance  was  owed  by  the  Pitt  County 
schools  ($333,000)  and  the  smallest  by  the  Yancey  County  schools  ($9,100). 

3.  Legislative  Research  Commission,  Public  School  Facility  Needs  (Raleigh, 
N.C.  1980). 
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contributed  97.5  percent  ($105.7  million)  (these  figures  are 
not  adjusted  for  inflation)." 

Estimates  of  School  Construction  Needs 

As  the  funding  wells  created  by  the  1963  and  1973  bond 
issues  have  run  dry  in  recent  years,  several  state  agencies 
have  prepared  estimates  of  school  construction  needs  and 
recommended  various  programs  of  state  aid  to  meet  those 
needs.  In  1978  the  Fulcher  Commission,  a  study  commis- 
sion created  by  the  General  Assembly,  recommended  that 
the  state  consider  a  bond  issue  to  finance  an  aid  program 
to  improve  existing  school  facilities,  replace  outdated 
buildings,  and  build  facilities  to  house  new  school  programs.' 
In  1979  the  Governor's  Commission  on  Public  School 
Finance  (also  known  as  the  Stallings  Commission)  proposed 
that  the  state  finance  between  25  per  cent  and  40  per  cent 
of  school  construction  costs,  allocated  by  average  daily 
membership  (ADM),  through  the  periodic  issuance  of  state 
bonds.  The  Stallings  Commission  also  recommended  (a) 
that  the  Superintendent  of  Public  Instruction  prepare  ob- 
jective criteria  in  regard  to  school  building  standards  and 
ratio  of  school  size  to  enrollment  for  adoption  by  the  State 
Board  of  Education  (SBE),  (b)  that  the  Department  of  Public 
Instruction  (DPI)  conduct  a  survey  of  facilities  in  local  school 
units  on  the  basis  of  these  criteria,  and  (c)  that  DPI  report 
its  findings  to  SEE.* 

After  surveying  school  facility  needs  in  1978,  the 
Superintendent  of  Public  Instruction  made  a  preliminary 
report  to  the  General  Assembly  in  1979.  In  his  survey,  the 
Superintendent  asked  each  district  to  assess  its  own  needs 
according  to  the  following  categories:  replacement  of  tem- 
porary facilities;  replacement  of  obsolete  facilities;  renova- 
tions of  buildings  suitable  for  long-range  use;  facilities  for 
exceptional  children;  accessibility  to  the  handicapped; 
renovations  for  energy  conservation;  community  schools 
requirements;  facilities  for  administration,  maintenance, 
transportation,  and  warehousing;  and  other  miscellaneous 
needs.  The  statewide  total  of  estimated  school  facility  needs 
tabulated  by  the  Superintendent  was  $1.8  billion.'' 

In  response  to  the  Superintendent's  report,  the  General 
Assembly  in  1979  directed  the  LRC  to  study  these  needs. 


4.  North  Carolina  Department  of  Public  Education,  Statistical  Profile,  North 
Carolina  Public  Schools  (Raleigh,  N.C.  1983). 

5.  Allocation  of  Personnel  to  Local  Administrative  Units,  report  of  the  study 
commission  created  by  N.C.  Sess.  Laws  1977,  Res.  91  (Raleigh  N.C.  1978). 

6.  The  Governor's  Commission  on  Public  School  Finance,  Access  to  Equal 
Educational  Opportunity  in  North  Carolina  (Raleigh,  N.C.  1979). 

7.  Legislative  Research  Commission,  supra  note  3. 


In  its  1980  report  to  the  Assembly,  LRC  adopted  the 
Superintendent's  estimate  of  needs  and  recommended  that 
the  state  shoulder  one-third  of  that  financial  burden  through 
grants  funded  by  a  $600  million  bond  issue.  LRC  suggested 
that  $525  million  of  such  bond  money  be  allocated  by  ADM, 
with  the  remaining  $75  million  allocated  equally  among  the 
counties  ($750,000  per  county).* 
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In  January  1981  the  Superintendent  reported  on  a  new 
survey.  He  again  estimated  statewide  school  construction 
needs,  on  the  basis  of  the  same  categories  used  in  the  1978 
survey,  as  $1.8  billion.'  In  October  1982  the  firm  of  Leslie 
N.  Boney,  Architect,  Inc. ,  updated  the  Superintendent's  1981 
report.  It  estimated  statewide  school  construction  needs  as 
$2 .4  billion  and  said  that  if  the  state  assumes  part  of  that 


9.  North  Carolina  Department  of  Public  Instruction.  Public  School  Facili- 
ty Needs  in  North  Carolina  (Raleigh,  N.C.  1981). 
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burden  it  should  consider  increasing  the  $600  million  recom- 
mended in  the  1980  LRC  study  to  $800  million,  i" 

In  1983  the  General  Assembly's  Select  Committee  on 
the  Department  of  Public  Education  reported  to  the 
legislature  about  school  governance,  finance,  and  person- 
nel .  With  respect  to  capital  costs,  it  recommended  that  the 
state  (a)  assume  responsibility  for  design,  construction,  and 
financing  of  school  construction  and  for  energy  needs;  and 
(b)  make  local  school  boards  responsible  for  controlling  and 
financing  operations,  equipment,  and  maintenance  of  school 
facilities.  The  Committee  said  that  in  order  to  finance  con- 
struction the  state  should  begin,  as  soon  as  a  building  is  com- 
pleted, to  accumulate  money  to  replace  that  building,  rather 
than  issue  bonds  in  advance  of  construction  to  be  repaid 
(along  with  interest)  through  tax  revenue  over  the  useful  life 
of  a  building." 

These  reports  document  substantial  needs  for  school 
facilities  in  North  Carolina.  However,  the  Superintendent 
of  Public  Instruction's  1979  report,  which  serves  as  the  start- 
ing point  of  later  estimates  of  needs,  was  based  on  local  school 
boards'  estimates  of  their  own  needs.  Without  questioning 
the  legitimacy  of  local  estimates,  it  nevertheless  is  impor- 
tant to  consider  that  if  the  state  undertakes  to  provide  school 
construction  aid,  the  state  and  the  local  school  boards  might 
differ  in  their  assessments  of  local  needs  and  priorities.  If 
the  state  government  considers  providing  school  construc- 
tion aid,  it  might  conduct  a  centrally  controlled  smdy  of  facili- 
ty needs  (of  the  kind  that  DPI's  Division  of  School  Plan- 
ning now  makes  at  the  request  of  local  boards).  Such  a  study 
should  take  into  account  the  declines  in  enrollment  projected 
for  North  Carolina  schools  for  the  next  decade. 


Methods  of  Financing 
School  Construction 

Of  primary  importance  in  analyzing  school  construc- 
tion finance  methods  throughout  the  nation  is  the  division 
of  responsibility  between  local  districts  and  the  state  in  which 
the  construction  is  to  take  place.  Several  options  exist  for 
both  local  and  state  funding. 


Local  Financing 


There  are  four  basic  methods  of  local  financing  of  school 
construction:  bonds,  current  revenue,  accumulating  reserves 
to  be  used  in  building  future  schools,  and  lease-rental  and 
lease-purchase  plans.  Each  method  has  practical  advantages 
and  drawbacks. 

Bond  Financing.  Bond  financing  is  the  traditional 
method  of  financing  school  construction  at  both  the  state 
and  local  levels.  Its  main  practical  advantage  is  that  it  raises 
money  quickly  while  spreading  payments  over  the  useful 
life  of  the  building.  By  spreading  payments  over  a  long  time, 
bond  financing  minimizes  the  annual  burden  on  taxpayers. 
In  addition,  by  providing  for  repayment  over  the  course  of 
a  building's  useful  life,  bond  financing  imposes  the  burden 
on  the  generations  of  taxpayers  who  will  benefit  from  the 
building.  The  drawbacks  of  bond  financing  are  its  interest 
expense  and  frequently  controversial  political  nature.  With 
respect  to  interest,  however,  it  is  important  to  consider  that 
the  availability  of  income  tax  exemptions  for  holders  of  public 
bonds  tends  to  make  these  bonds  marketable  at  lower  in- 
terest rates.  In  addition,  inflation  decreases  the  real  cost  of 
interest  payments  over  time,  because  a  constant  amount  of 
debt  service  is  paid  in  increasingly  inflated  dollars.  Further- 
more, interest  may  be  seen  as  a  legitimate  cost  of  allowing 
taxpayers  to  defer  and  spread  their  tax  payments.'^ 

Current  Revenue.  Financing  construction  from  cur- 
rent revenue  can  be  an  attractive  interest-saving  alternative 
in  a  large  school  system  with  both  regularly  recurring  capital 
needs  and  substantial  revenue.  For  example,  if  a  large, 
wealthy  school  district  must  build  a  $1  million  building  each 
year  for  the  next  20  years,  then  it  could  budget  $1  million 
each  year  from  current  revenue  to  finance  construction, 
rather  than  borrow  the  money  through  bond  issues.  But  that 
type  of  financing  is  not  feasible  for  most  school  systems  in 
North  Carolina,  which  have  neither  such  regularly  recur- 
ring construction  needs  nor  the  wealth  to  make  such  regular 
appropriations. '^ 

Capital  Reserve  Funds.  This  approach  entails  ac- 
cumulating money  in  a  capital  reserve  fund  until  the  balance 
is  sufficient  to  pay  for  a  building.  The  Select  Committee 


10.  Letter  from  Leslie  N.  Boney,  Architect.  Inc.,  to C.  D.  Spangler,  Jr.,  Chair- 
man of  State  Board  of  Education,  October  20,  1982. 

11.  Select  Committee  on  the  Department  of  the  Public  Education.  Report 
to  the  IQS.'i  General  Assembly  of  North  Carolina  (Raleigh.  N.C. ,  1983) .  However, 
the  Public  Education  hilicy  Council  (established  by  the  General  Assembly  in  N.C. 
Sess.  Laws  1983.  Ch.  8601.  recommended  in  its  report  to  the  General  Assembly 
in  June  1984  that  counties  continue  to  finance  schtxil  capital  outlay. 


12.  W.  Barr&  W.  WiLKERsoN,  Innovative  Financing  of  Public  School 
Facilities  (Danville,  III.  1973);  Salmon  &  Thomas,  Financing  Public  School 
Facilities  in  the  80's.  7  J.  Educ.  Finance  88  (1981);  Thomas  &  Edington,  The 
History  and  Reform  of  Financing  School  Facilities.  7  Texas  Tech  .  J.  Educ.  197 
(1980)'. 

13.  Barr  &  WiLKERSON ,  supra  note  12;  D.  Lawrence,  Financing  Capital 
Projects  in  NoRrn  Carolina  (Chapel  Hill,  N.C.  1979);  Salmon  &  Thomas,  stdpru 
note  12;  Thomas  &  Edington,  supra  note  12. 
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on  the  Department  of  Public  Education  proposed  a  varia- 
tion on  this  theme  by  recommending  that  the  state  begin  to 
save  money  to  replace  a  school  as  soon  as  it  is  built.  The 
advantage  of  this  method  is  that  it  avoids  interest  payments. 
However,  capital  reserve  financing  has  several  drawbacks. 
First,  long-term  capital  reserve  funds  are  vulnerable  to  in- 
flation, which  devalues  them  when  it  outstrips  their  invest- 
ment returns.  Second,  inflation  makes  it  difficult  for  reserve 
fund  accumulation  to  keep  pace  with  increasing  construc- 
tion costs.  Third,  the  reserve  method  places  the  burden  of 
paying  for  future  buildings  on  today's  taxpayers,  who  might 
not  benefit  from  the  use  of  such  buildings.  Fourth,  unless 
the  accumulation  of  money  is  timed  to  stretch  over  many 
years,  it  imposes  a  heavy  burden  on  taxpayers.  Finally,  a 
plan  (like  the  proposal  by  North  Carolina's  Select  Commit- 
tee on  the  Department  of  Public  Education)  to  accumulate 
replacement  funds  over  a  long  period  of  time  ignores  the 
possibility  that  declines  and  shifts  in  enrollment  might 
diminish  the  need  to  replace  a  particular  school.''' 

Lease-Rental  and  Lease-Purchase  Arrangements. 
Under  this  method,  a  school  district  leases  a  building  from 
a  private  corporation  or  from  a  local  or  state  government 
agency  or  building  authority,  often  with  an  option  to  pur- 
chase the  building  at  the  end  of  the  lease  period.  Rent 
payments  are  calculated  to  pay  the  lessor's  construction  costs 
and,  if  the  lessor  is  a  private  company,  to  give  the  lessor 
a  profit.  The  plan  can  be  structured  as  an  installment  sale 
or,  in  order  to  give  the  lessor  a  depreciation  tax  break,  as 
a  lease  with  an  option  to  purchase.  The  advantages  of  a  lease- 
rental  or  lease-purchase  plan  are  that  it  (a)  avoids  the  need 
for  the  school  board  to  raise  the  construcdon  funds  in  ad- 
vance through  a  bond  issue  or  capital  reserve  fund,  and  (b) 
spreads  the  school  district's  payments  over  a  long  period 
of  time.  However,  this  type  of  financing  generally  involves 
the  use  of  revenue  bonds  issued  by  a  pubhc  building  authority 
or  private  bonds  issued  by  a  private  lessor,  which  might  re- 
quire higher  interest  rates  than  the  general  obligation  bonds 
issued  by  counties." 

State  Financing 

There  are  four  basic  methods  of  state  financing  of  school 
construction:  full  state  funding,  state  grants,  state  loans,  and 
lease-rental  and  lease-purchase  arrangements  between  a  state 
building  authority  and  local  school  districts. 

Full  State  Funding.  Under  this  type  of  plan  (proposed 


for  North  Carolina  by  the  Select  Committee  on  the  Depart- 
ment of  Public  Education),  a  state  government  pays  for  all 
public  school  construction  in  the  state.  The  advantages  of 
full  state  funding  are  that  (a)  it  promotes  equity  in  funding 
and,  therefore,  equality  of  facilities  throughout  the  state;  (b) 
states  often  face  fewer  legal  restrictions  than  local  districts 
in  raising  revenue;  and  (c)  state  governments  often  can  issue 
bonds  at  lower  interest  rates  than  local  districts  can.  The 
main  problems  with  fiiU  state  funding  are  that  (a)  local 
districts  may  object  to  the  centralized  control  of  facilities 
planning  and  design  that  generally  goes  with  centralized 
funding,  and  (b)  state  officials  may  not  be  willing  to  let  the 
state  government  assume  the  heavy  financial  burden.'* 

State  Grants.  A  state  may  make  grants  to  help  local 
districts  satisfy  their  facility  needs.  Such  a  grant  program 
can  be  designed  to  meet  the  full  spectrum  of  political  in- 
terests by  delegating  full  control  over  construction  planning 
to  local  districts,  by  requiring  local  districts  at  least  to 
consult  with  a  central  state  agency,  or  by  requiring  state  ap- 
proval of  local  planning.  The  grants  can  be  distributed  ac- 
cording to  several  formulas: 

Equal  grants  to  each  district.  Equal  grants  to  all  districts 
are  simple  to  administer,  but  they  are  unfair  in  not  taking 
local  disparities  in  enrollment  and  fiscal  capacity  into  ac- 
count, and  they  may  be  wasteful  in  not  reflecting  actual  local 
needs. 

Apportionment  on  the  basis  of  enrollment  or  attendance. 
An  apportionment  plan  has  the  virtue  of  basing  state  aid  on 
what  is  plainly  a  key  factor  in  determining  local  needs.  It 
also  is  easy  to  administer.  However,  it  discriminates  against 
small  districts  that  may  have  substantial  facility  needs  despite 
their  size  and,  since  it  does  not  include  a  fiscal  equalization 
formula,  it  fails  to  account  for  differences  in  local  fiscal 
capacity. 

Equalized  state  grants.  Under  this  type  of  plan,  astate 
distributes  aid  according  to  local  districts'  capacity  to  raise 
revenue.  The  advantages  of  equalized  grants  are  that  (a)  they 
help  local  districts  throughout  a  state  provide  comparable 
facilities  without  burdening  poorer  districts  with  excessive 
taxes,  and  (b)  they  discourage  wasteftil  use  of  funds  by  re- 
quiring some  local  contribution.  The  drawbacks  of  using 
equalized  grants  are  that  (a)  they  may  not  respond  to  actual 
local  needs,  and  (b)  taxpayers  in  wealthier  districts  might 
object  to  subsidizing  construction  in  poorer  districts. 

Matching  grants.  A  matching  grant  program  provides 
a  fixed  percentage  of  state  funding  for  all  local  construc- 


14.  Barr&  WiLKERSON,  supra  note  12;  Salmon  &  Thomas, 
Thomas  and  Edington,  supra  note  12. 

15.  Barr  &  WiLKERSON.  iuora  note  12;  Salmon  &  Thomas, 
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tion.  A  matching  grant  program's  virtues  are  that  (a)  it 
preserves  local  districts'  responsibility  for  initiating  projects, 
and  (b)  it  discourages  waste  by  requiring  local  contribution. 
Its  disadvantages  are  that  it  penalizes  local  districts  with  low 
capacity  to  raise  revenue,  disproportionately  benefits  local 
districts  with  substantial  construction  needs,  and  requires 
hefty  state  appropriations  that  may  be  difficult  to  estimate.  •'' 

State  Lx)ans.  State  loan  programs  typically  provide  con- 
struction money  at  low  interest  cost  to  local  units.  North 
Carolina's  State  Literary  Fund  is  an  example  of  such  a  pro- 
gram; the  Fund  lends  money  to  counties  for  use  by  local 
school  units  at  a  low  interest  rate  (currently  the  rate  is  8  per 
cent  under  G.S.  1I5C-459).  Such  a  rate  makes  state  loans 
an  economical  way  for  the  units  to  obtain  money.  On  the 
other  hand,  loan  programs  generally  provide  only  small 
amounts  of  money  and  do  not  reflect  disparities  in  local  fiscal 
capacity.'* 

Lease-Rental  and  Lease-Purchase  Arrangements.  As 
explained  above,  in  one  form  of  lease-purchase  plan  a  state 
public  building  authority  pays  for  construction  of  a  school 
and  then  leases  it  to  a  local  district  (often  with  an  option 
to  purchase),  rent  and  option  payments  being  calculated  to 
reimburse  the  authority  for  construction  costs.  Like  bond 
financing,  a  lease-purchase  plan  enables  a  local  district  to 
spread  the  burden  of  financing  a  project  over  a  period  of 
years  on  the  generation  of  taxpayers  that  uses  the  building. 
Unlike  local  bond  financing,  it  shifts  the  burden  of  providing 
the  initial  funds  for  the  project  to  a  central  state  agency  that 
can  more  easily  and  economically  raise  the  necessary 
revenue.  As  explained  above,  however,  it  requires  local  tax- 
payers to  pay  any  debt  service  expense  incurred  by  the  state 
if  the  state  raises  the  school  construction  funds  through  bor- 
rowing. Also,  a  lease-purchase  program  inevitably  will  en- 
tail substantial  state  involvement  in  the  planning  and  opera- 
tion of  facilities." 

The  School  Construction 
Finance  Law 

Chapter  115C  of  the  North  Carolina  General  Statutes 
establishes  the  procedures  used  today  to  finance  public  school 
construction  in  this  state.  G.S.  lI5C-521(a)  and  (b)  direct 
local  school  boards  to  provide  adequate  school  buildings, 
suitably  furnished  and  equipped.  G.S.  115C-521(b)  requires 
a  local  school  board  to  present  its  capital  outlay  needs  to 
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the  local  board  of  county  commissioners  in  its  annual  school 
budget  request.  G.S.  115C-52I(b)  gives  the  board  of  county 
commissioners,  as  the  tax-levying  authority  for  the  coun- 
ty's schools,  power  to  determine  the  school  unit's  capital 
needs,  subject  to  judicial  resolution  of  disputes  between  the 
school  board  and  the  board  of  county  commissioners  under 
the  provisions  of  G.S.  115C-431.  G.S.  115C-429(b)  and 
^33(b)  give  the  board  of  county  commissioners  further  con- 
trol over  a  local  school  unit's  capital  outlay  by  authorizing 
the  commissioners  to  allocate  money  to  specific  land- 
acquisition  or  construction  projects. 

Three  major  sources  of  local  revenue  are  available  for 
school  capital  outlay:  county  property  taxes,  sales  and  use 
taxes,  and  voted  supplemental  property  taxes.  In  Chapter 
908  of  the  1983  Session  Laws,  the  General  Assembly  gave 
long-awaited  relief  to  counties  and  school  units  that  were 
seeking  additional  revenue  to  finance  school  construction 
by  authorizing  counties  to  impose  an  additional  Vi  per  cent 
in  local  sales  and  use  taxes.  The  statute  apportions  74  per 
cent  of  the  proceeds  for  county  governments  (the  other  26 
per  cent  go  to  cities  and  towns).  In  the  first  five  years  after 
the  additional  tax  is  imposed,  40  per  cent  of  a  county's  share 
of  the  revenues  must  be  used  for  school  capital  outlay;  in 
the  next  five  years,  30  per  cent  must  be  used  for  that  pur- 
pose. The  rest  of  the  county's  share  may  be  spent  at  its 
discretion. 

Although  the  new  Vi  per  cent  local-option  sales  and  use 
tax  creates  an  important  new  source  of  school  construction 
revenue,  school  administrators  should  note  three  significant 
limitations  on  their  access  to  its  proceeds.  First,  the  statute 
designates  the  revenue  as  county  money,  not  as  school  unit 
money.  Thus  a  county  may  either  give  the  proceeds  ear- 
marked for  school  capital  outlay  to  a  school  unit  or  pay  con- 
tractors directly.  Second,  the  statute  does  not  impose  a  de- 
tailed schedule  for  county  use  of  the  revenue  from  the  new 
tax  for  school  capital  outlay;  it  merely  requires  that  specified 
percentages  of  proceeds  received  during  the  first  ten  years 
that  the  tax  is  levied  be  spent  for  school  capital  outlay.  Third, 
the  statute  permits  counties  to  use  the  new  revenue  either 
to  increase  school  capital  outlay  or  to  replace  money  spent 
for  school  capital  outlay  that  formerly  was  raised  from  other 
sources. 

Under  G.S.  115C-521(c),  local  school  boards  must  use 
building  plans  that  have  been  approved  by  the  State 
Superintendent  of  Public  Instruction  as  to  structural  and  func- 
tional soundness  and  safety.  In  addition,  G.S.  115C-521 
authorizes  the  State  Board  of  Education  to  withhold  up  to 
15  per  cent  of  any  money  lent  or  granted  by  the  state  to  a 
local  district  for  construction  until  construction  has  been 
approved  by  an  agent  of  SBE.  DPI's  Division  of  School  Plan- 
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ning  performs  these  two  regulatory  functions.  Besides 
establisiiing  this  basic  framework.  North  Carolina  law  sets 
forth  the  following  specific  procedures  and  restrictions  con- 
cerning the  basic  methods  of  financing  school  construction 
discussed  above. 

Local  Financing 

Bond  Financing.  A  county  may  raise  money  for  school 
construction  through  a  county  general  obligation  school  bond 
issue  under  G.S.  115C-501  and  G.S.  159-43  through  -78.  A 
local  school  administrative  unit  is  not  authorized  to  issue 
its  own  bonds.  Under  state  law,  a  county  may  issue  bonds 
after  approval  by  the  voters  and  the  Local  Government  Com- 
mission. Although  these  bonds  are  obligations  of  the  coun- 
ty, the  Local  Government  Commission  markets  the  bonds. 
The  efforts  of  this  state  agency  in  regulating  and  marketing 
local  bonds  in  North  Carolina  historically  has  kept  the  cost 
of  issuing  such  bonds  (which  are  repaid  from  county  tax 
revenues)  relatively  low.  According  to  the  Local  Govern- 
ment Commission,  86  local  school  bond  referenda  were  held 
in  North  Carolina  from  1970  to  1981.  Of  these,  51  proposals 
for  a  total  of  $345.4  million  were  approved;  the  defeated  pro- 
posals totaled  $250.5  million.  In  addition,  G.S.  159-49(2) 
authorizes  a  county  to  issue  school  construction  bonds 
without  voter  approval  in  an  amount  up  to  two-thirds  of  the 
amount  by  which  the  unit's  outstanding  indebtedness  was 
reduced  during  the  preceding  fiscal  year.  According  to  the 
Local  Government  Commission,  12  bond  issues  totaling  $6.7 
million  occurred  under  this  provision  from  1970  to  1981. 

Financing  from  Current  Revenue.  G.S.  115C-521(c) 
severely  restricts  the  ability  of  local  school  boards  to  finance 
school  construction  from  current  revenue.  In  pertinent  part, 
the  statute  provides  that  in  constructing  a  new  building,  a 
local  school  board  "shall  not .  .  .  contract  for  more  money 
than  is  made  available  for  [the  building's]  erection."  This 
provision  appears  to  forbid  a  school  board  to  enter  into  a 
construction  contract  for  a  new  building  unless  it  already 
has  appropriated  and  available  to  it,  in  the  fiscal  year  the 
contract  is  made,  the  money  necessary  to  cover  the  full  con- 
tract price.  That  is,  while  G.S.  115C-432(b)(4)  generally 
authorizes  school  boards  to  enter  into  continuing  contracts 
(e.g.,  for  purchases,  repairs,  or  modifications  of  existing 
buildings  and  for  equipment  purchases),  G.S.  115C-521(c) 
prohibits  them  from  doing  so  with  respect  to  a  particular 
type  of  contract:  a  continuing  construction  contract  for  a 
new  building  for  which  a  board  lacks  sufficient  funds  ap- 
propriated and  on  hand  to  make  all  progress  payments. 

G.S.  115C-521(c)  substantially  limits  a  school  board's 
flexibility  in  financing  school  construction  from  current 
revenue.  In  contrast,  counties  and  cities  may  enter  into  con- 


tinuing contracts— including  construction  contracts  for  new 
buUdings-under  G.S.  153A-13,  G.S.  159-13(b)(15),  G.S. 
159-13.2,  and  G.S.  160A-17.  In  1983  the  General  Assembly 
enacted  three  local  bills  permitting  the  Buncombe  County, 
Pender  County,  Asheville  City,  and  Clinton  City  school 
boards  to  enter  into  continuing  school  construction  contracts 
for  new  buildings  without  being  subject  to  the  restriction 
of  G.S.  115C-521(c).2o 


If  the  state  govern- 
ment considers  providing 
school  construction  aid, 
it  might  conduct  a  cen- 
trally controlled  study  of 
facility  needs  (of  the  kind 
that  DPFs  Division  of 
School  Planning  now 
makes  at  the  request  of 
local  boards).  Such  a 
study  should  take  into 
account  the  declines  in 
enrollment  projected  for 
North  Carolina  schools 
for  the  next  decade. 


In  assessing  the  wisdom  of  the  prohibition  against  con- 
tinuing school  board  construction  contracts,  it  should  be 
noted  that  the  prohibition  is  consistent  with  the  school  board's 
basic  dependence  on  county  funding  of  capital  projects.  That 
is,  the  prohibition  prevents  a  school  board  from  obligating 
a  county  to  appropriate  money  to  the  school  district  for  more 
than  one  year  in  order  to  fund  a  continuing  construction  con- 
tract. On  the  other  hand,  that  end  could  be  served  less  harsh- 
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P  ly  by  permitting  a  school  board  to  enter  into  continuing  con- 
struction contracts  only  with  the  county  commissioners' 
approval. 

Capital  Reserve  Funds.  WhUe  G.S.  159-18  through  -22 
authorize  counties  and  cities  to  establish  capital  reserve 
funds,  the  General  Assembly  has  not  expressly  authorized 
local  school  units  to  do  so.  However,  such  authority  can  be 
inferred  from  G.S.  115C-423(5),  which  defines  "ftinds"  to 
include  reserves,  and  G.S.  115C-521(c),  which  requires 
school  boards  that  are  entering  into  construction  contracts 
for  new  buildings  to  accumulate  the  full  contract  price  in 
advance.  A  legal  obstacle  to  local  districts"  flexibility  in 
funding  school  construction  is  the  prohibition  in  G.S. 
115C^32(b)(9)  and  -433(d)  against  transferring  money  from 
current  expense  accounts  to  capital  outlay  accounts,  except 
to  meet  emergencies  and  with  the  county  commissioners' 
approval.  This  prohibition  protects  a  local  district's  educa- 
tional program  from  the  competition  of  capital  needs. 
However,  it  ties  the  hands  of  a  local  district  that  has  at  the 
end  of  a  fiscal  year  a  current  expense  fund  balance  that  could 
be  transferred  to  the  capital  outlay  fund  without  harming 
the  educational  program. 

Lease-Purchase  Plans.  As  explained  above,  G.S. 
\  115C-521(c)  greatly  restricts  school  boards'  power  to  enter 
'  into  continuing  construction  contracts.  Since  a  lease- 
purchase  plan  for  a  new  building  is  a  form  of  a  continuing 
contruction  contract,  G.S.  115C-521(c)  also  bars  most  such 
plans.  In  addition,  G.S.  lI5C-521(d).  which  requires  a  school 
board  to  own  property  in  fee  simple  before  it  may  erect  a 
building  on  the  site,  precludes  a  board  from  constructing 
a  building  through  a  lease-purchase  plan.  In  contrast,  G.S. 
153A-165,  G.S.  160A-19  and  -20,  and  G.S.  159-148  through 
-152  authorize  counties  and  cities  to  enter  into  lease-purchase 
agreements  to  acquire  buildings,  usually  on  approval  of  the 
Local  Government  Commission.  For  example,  Gaston  Coun- 
ty converted  an  existing  private  building  into  a  county  of- 
fice building  through  a  lease-purchase  plan,  and  Charlotte 
built  a  new  public  parking  deck  through  a  lease-purchase 
plan.  It  should  be  noted,  however,  that  lease-purchase 
agreements  face  a  potential  state  constitutional  problem:  the 
Local  Government  Commission's  staff  has  voiced  concern 
that  such  arrangements  may  be  a  form  of  debt,  subject  to 
restrictions  in  the  State  Constitution  on  local  government 
borrowing.  No  case  law  exists  about  this  question. 

State  Financing 

Full  State  Funding.  To  provide  for  full  state  funding 
n       of  school  construction  in  North  Carolina,  the  General 
Assembly  would  have  to  change  the  current  system  of  local 
responsibility  for  school  capital  finance. 


State  Grants.  As  discussed  above.  North  Carolina  has 
nearly  exhausted  the  grant  fund  established  from  the  last 
state  school  bond  issue  in  1973.  Grants  made  from  the  $50 
million  available  in  1949  were  distributed  according  to  a 
hybrid  formula:  half  of  that  amount  was  distributed  on  the 
basis  of  $250,000  per  county ;  the  other  half  was  distributed 
on  the  basis  of  ADM.  Grants  made  from  the  proceeds  of 
the  1953  bond  issue  were  distributed  according  to  a  different 
hybrid  formula:  the  state  distributed  $10  million  on  the  basis 
of  $100,000  per  county,  $15  million  on  the  basis  of  ADM, 
and  $25  million  on  the  basis  of  standards  concerning  local 
need  and  local  revenue-raising  effort.  The  proceeds  of  the 
1963  and  1973  bond  issues  have  been  distributed  on  the  basis 
of  ADM. 

State  Loans.  As  discussed  above,  the  State  Literary 
Fund,  governed  by  G.S.  115C-458  through  -467,  is  North 
Carolina's  state  loan  program  for  school  construction.  It  pro- 
vides relatively  modest  sums  to  counties  for  use  by  local 
school  units  at  low  (8  per  cent)  interest  rates.  Although  a 
loan  from  the  State  Literary  Fund  does  not  require  local  voter 
approval,  it  faces  other  procedural  hurdles  similar  to  those 
faced  by  a  local  bond  issue,  such  as  approval  by  the  Local 
Governnment  Commission. 

Lease-Purchase  Arrangements.  North  Carolina  law 
does  not  provide  for  lease-purchase  agreements  between  the 
state  and  local  districts. 

Financing  Methods  Used  Elsewhere 

This  section  discusses  methods  of  school  construction 
finance  used  in  other  states  that  are  not  used  or  may  not  be 
used  in  North  Carolina. 

Local  Financing 

Lease-Purchase  Arrangements.  School  districts  in 
several  states  have  entered  into  lease-purchase  plans.  As 
discussed  above,  in  one  form  of  lease-purchase  plan,  a  local 
building  authority  finances  and  constructs  a  building  and 
the  school  district  leases  the  building  from  the  authority, 
sometimes  with  an  option  to  purchase.  Such  arrangements 
have  been  used  in  California.  Florida.  Georgia.  Illinois.  In- 
diana. Iowa,  Kentucky.  Maine,  Massachusetts,  New  York, 
Pennsylvania,  and  Wisconsin.  In  another  type  of  plan,  a 
private  corporation  finances  and  constructs  a  building  and 
the  school  board  leases  it  with  an  option  to  purchase.  This 
type  of  lease-purchase  plan  has  been  used  in  California,  Col- 
orado, Florida,  Iowa.  Missouri,  and  New  York.^' 
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State  Financing 

Full  State  Funding.  Florida,  Hawaii,  and  Maryland 
provide  full  state  funding  of  school  construction.  All  three 
states  permit  local  districts  to  supplement  state  support. ^^ 

State  Grants.  In  contrast  to  North  Carolina,  whose 
grant  program  is  wholly  a  product  of  periodic  state  school 
bond  issues,  other  states  have  permanent  grant  plans  that 
include  percentage-matching  grants,  flat  grants  based  on 
average  daily  attendance,  and  grants  based  on  equalization 
formulas.  2' 

Lease-Purchase  Arrangements.  In  several  states 
(Georgia,  Illinois,  Kentucky,  Maine,  North  Dakota,  Penn- 
sylvania, and  Wyoming)  local  school  boards  may  enter  into 
lease-purchase  plans  with  a  state  agency  or  a  state  building 
authority.^* 


Conclusion 

In  North  Carolina,  local  school  boards  and  boards  of 
county  commissioners  have  primary  responsibility  for 
financing  public  school  construction.  The  major  sources 
of  local  funding  under  North  Carolina  law  are  county  bond 
issues.  Four  times  in  the  past  35  years  the  state  has  sup- 
plemented such  funds  through  state  bond  issues  to  finance 
grant  programs  for  school  construction.  It  has  also  made 
loans  from  the  State  Literary  Fund.  While  certain  other  states 
use  alternative  methods  of  school  construction  finance. 
North  Carolina  relies  on  a  relatively  conservative  system 
of  financing  school  construction.  That  approach  has  the  vir- 
tue of  preserving  the  fiscal  health  of  the  state  and  the  coun- 
ties, but  it  diminishes  the  capacity  of  local  school  boards 
to  meet  construction  needs.  ■ 
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Access  to  Public  School  Facilities 
and  Students  by  Outsiders 

by  Janine  McPeters  Murphy 


M.  he  First  Amendment  and  the  Fourteenth  Amendment 
of  the  U.S.  Constitution  prohibit  federal,  state  and  local 
government  from  abridging  the  constitutional  guarantee  of 
free  speech  and  assembly.  The  basic  principle  underlying 
these  provisions  is  that  government  should  not  have  the  power 
to  censor  or  suppress  unpopular  ideas  or  groups  that  espouse 
unpopular  ideas.  Given  these  basic  constitutional  provisions, 
to  what  extent  may  a  school  or  school  board  lawfully  adopt 
policies  that  regulate  which  outside  groups  are  permitted 
to  use  school  facilities  for  nonschool  activities  or  to  speak 
or  distribute  literature  to  students?  Is  the  Constitution  violated 
if  a  school  administrator  grants  some  outsiders  access  to 
school  facilities  and  students  while  denying  the  privilege 
to  others?  This  article  will  discuss  North  Carolina  statutes 
and  provisions  of  the  United  States  Constitution  that  public 
school  administrators  must  consider  when  faced  with  issues 
of  access  to  their  school  system  by  outsiders.  The  discus- 
sion will  focus  on  three  specific  issues  of  this  subject:  (1) 
whether  school  facilities  should  be  available  for  nonschool 
activities— and  if  so,  to  which  outside  groups;  (2)  whether 
outside  speakers  should  be  allowed  to  address  a  student 
audience— and  if  so,  which  ones;  and  (3)  whether  outsiders 
should  be  allowed  to  distribute  literature  to  students. 


North  Carolina  Law 

North  Carolina  law  encourages  the  use  of  public  school 
facilities  for  community  purposes  through  the  Community 
Schools  Act,'  which  permits  governmental,  charitable,  and 
civic  organizations  to  use  public  school  facilities  for  com- 
munity activities.  Local  boards  of  education  may  adopt  rules 
and  regulations  for  such  use.^  The  use  must  be  consistent 
with  the  proper  preservation  and  care  of  school  property, 
and  school  boards  cannot  be  held  liable  for  personal  injuries 
suffered  by  persons  who  attend  activities  held  by  outside 
groups  on  school  property.'  County  boards  of  elections  are 
entitled  by  statute  to  use  schools  for  registration  and 
voting,"*  and  schools  must  allow  political  parties  to  use  school 
buildings  for  annual  or  biennial  precinct  meetings  and  county 
and  district  conventions.'  Use  of  the  buildings  by  political 
parties  for  these  purposes  must  be  without  charge,  except 
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by  a  private  group  for  an  after-school  program  for  latch-key  children.  Kiddie  Komer 
Day  Schools.  Inc.  v  Charlotte-Mecklenberg  Board  of  Public  Education.  55  N.C. 
App.  B4,  302  S.E.2d  905  (1983). 

3.  N.C.  Gen.  Stat.  §  115C-524. 

4.  Id.  §  163-129. 

5.  Id.  §  115C-527.  In  the  1984  election,  four  political  parties  in  North  Carolina 
qualified  for  use  of  schools  for  this  purpose:  Democratic,  Republican,  Libertarian, 
and  Socialist  Workers  Party.  The  Libertarian  and  Socialist  Workers  Party,  however, 
have  not  been  known  to  hold  precinct  meetings  or  district  conventions  because 
they  have  so  few  members. 
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for  custodial  and  utility  fees.  But  meetings  of  political  par- 
ties are  not  permitted  when  school  is  in  session  or  when  the 
meeting  would  interfere  with  normal  school  activities  or 
functions.  Finally,  North  Carolina  criminal  staUites  prohibit 
activities  on  school  property  that  actually  and  deliberately 
disrupt  student  instruction  or  damage  school  buildings  and 
fumihjre.*  In  summary.  North  Carolina  statutes  authorize 
and  encourage  local  school  boards  to  permit  school  facilities 
to  be  used  by  community  groups  subject  to  school  board 
regulations. 

Beyond  these  specific  statutes.  North  Carolina  law  says 
nothing  about  what  types  of  groups  are  eligible  to  use  school 
facilities  after  school  hours.  It  also  does  not  address  the  issue 
of  when  outsiders  may  be  permitted  to  speak  or  distribute 
literature  to  students  and  teachers.  But  though  state  law  does 
not  address  these  questions,  any  policies  developed  by  school 
administrators  in  regard  to  them  must  be  drawn  only  after 
carefully  considering  the  requirements  of  the  U.S. 
Constitution. 

United  States  Constitution: 
General  Provisions 

The  First  Amendment  of  the  U.S.  Constitution 
guarantees  freedom  of  speech.  That  guarantee  includes  not 
only  the  right  to  speak  but  also  the  right  to  express  oneself 
in  many  ways,  including  distributing  leaflets  or  other 
literature,  picketing  peacefully,  writing  opinion  letters  to 
newspaper  editors,  and  wearing  protest  armbands  and  but- 
tons. Although  the  First  Amendment  prohibition  against 
abridging  freedom  of  expression  applies  only  to  the  federal 
government,  the  Fourteenth  Amendment  extends  this  limit 
on  governmental  power  to  state  and  local  governments  as 
well.  In  this  article  the  primary  issue  is  the  extent  to  which 
a  school  board  or  school  officials  may  constitutionally 
regulate  the  exercise  of  these  rights  on  school  grounds. 

The  U.S.  Supreme  Court  has  divided  regulations  of  the 
freedom  of  speech  into  two  types  to  define  the  extent  to  which 
government  may  regulate  the  exercise  of  First  Amendment 
rights  on  government  property.  The  first  type  of  regulation 
controls  the  time,  place,  and  manner  of  expression.  This 
type  of  regulation  is  intended  simply  to  control  when,  where, 
and  how  persons  or  groups  express  themselves— but  not  what 
they  say— in  order  to  allow  organized  scheduling  of  events 
and  to  minimize  disruption  of  routine  activities.  Examples 
of  this  type  of  regulation  are  a  requirement  that  organiza- 


tions obtain  an  advance  parade  permit  in  order  to  avoid  having      ' 
two  groups  parade  at  the  same  time,  a  regulation  forbidding 
noisy  demonstrations  outside  of  a  hospital  in  order  to  avoid 
disturbing  patients,  and  a  regulation  forbidding  picketers 
to  block  traffic  in  busy  streets. 

The  second  type  of  government  regulation  of  expressive 
activity  is  based  on  the  content  of  the  message.  For  exam- 
ple, although  billboard  signs  in  general  are  permissible  forms 
of  expression,  a  county  regulation  may  forbid  the  display 
of  pornographic  material  on  highway  billboards. 

Another  dimension  to  the  exercise  of  free  speech  is  the 
issue  of  where  a  person  attempts  to  exercise  that  right.  Ob- 
viously certain  types  of  speech  and  expressive  activity  are 
acceptable  in  a  park  or  on  a  public  sidewalk,  but  not  at  a 
top-secret  military  installation.  In  order  to  define  First 
Amendment  rights  on  government  property,  the  Supreme 
Court  has  classified  government  property  into  three  types 
of  forums.''  A  forum  is  not  only  buildings  or  property— like 
a  park— but  also  any  medium  through  which  ideas  are  com- 
municated. Thus  several  different  forums  can  exist  within 
a  school— for  example,  bulletin  boards,  school  mail  systems, 
and  public  address  announcements.  The  extent  to  which  the 
government  may  impose  regulations  governing  the  form  and 
content  of  expression  in  a  particular  forum  varies  with  the  / 
type  of  forum. 

The  first  type  of  forum  is  a  traditional  public  forum— 
for  example,  streets,  sidewalks,  and  public  parks.*  In- 
dividuals and  groups  enjoy  the  greatest  degree  of  freedom 
of  speech  and  association  in  a  traditional  public  forum.  The 
power  of  government  to  regulate  speakers  and  other  ex- 
pressive activity  is  strictly  limited  there.  Reasonable  regula- 
tions concerning  time,  place,  and  manner  of  expression  are 
permissible  as  long  as  the  regulations  are  neutral  in  regard 
to  the  content  of  expression,  are  narrowly  tailored  to  serve 
a  significant  government  interest,  and  leave  alternative  chan- 
nels of  communication  open.'  An  example  of  a  permissible 
time,  place,  and  manner  regulation  in  a  traditional  public 
forum  is  a  city  ordinance  against  noisy  demonstrations  on 
streets  that  abut  schools  while  classes  are  in  session. '"  Such 
a  regulation  is  designed  to  serve  a  significant  government 
interest— to  prevent  disruption  of  school  classes.  It  is  content- 
neutral  in  that  it  applies  regardless  of  the  subject  of  the 
demonstration.  It  leaves  alternative  means  of  communica- 
tion open  in  that  it  does  not  ban  all  forms  of  protest  in  all 


6.  Id.  §  14-273.  State  v.  Wiggins  272  N.C.  147.  158  S.E.2d  37  (1967),  cen. 
denied.  390  U.S.  1028  (1968). 


7.  Perry  Education  Association  v.  Perry  Local  Educators'  Association, 
_U.S 103  S.Ct.  948  (1983). 

8.  Hague  v.  CIO,  307  U.S.  496,  515  (1939). 

9.  Perry,  103  S.Ct.  at  955. 

10  Grayned  v.  City  of  Rockford,  408  U.S.  104  (1972). 
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places— just  noisy  demonstrations  near  schools  during 
school  hours. 

In  a  traditional  public  forum,  regulations  on  the  con- 
tent of  speech  are  permissible  only  if  the  regulation  is 
necessary  to  serve  a  compelling  state  interest  and  is  so  written 
as  to  achieve  only  that  end."  Thus  an  ordinance  that  bans 
all  picketing  in  front  of  schools  except  picketing  "involved 
in  a  labor  dispute"  is  unconstitutional  because  it  discrim- 
inates between  groups  of  picketers  on  the  basis  of  the  message 
or  content  of  their  protest  without  showing  that  nonlabor 
picketing  is  more  disruptive  than  labor  picketing. '^ 
picketing. '2 

A  second  typ)e  of  forum  consists  of  public  property  that 
is  not  traditionally  a  public  forum— for  example,  public  col- 
lege campuses  and  auditoriums  in  government  buildings— 
but  has  been  opened  by  a  governing  body  for  use  by  the  public 
as  a  place  for  expressive  activity.  '^  This  type  of  forum,  known 
as  a  public  forum  by  designation,  differs  from  a  traditional 
public  forum  in  that  the  governing  body  is  not  required  to 
open  the  forum'*  but  does  so  in  its  own  discretion.  Once 
the  facility  has  been  opened  to  the  public  for  expressive  ac- 
tivity, it  is  governed  by  the  same  standards  that  apply  to  a 
traditional  public  forum. "  Thus  reasonable  regulations  con- 
cerning time,  place,  and  manner  of  expression  are  permissi- 
ble in  a  public  forum  by  designation.  The  regulations  must 
be  neutral  regarding  the  content  of  expression  and  narrow- 
ly tailored  to  serve  a  significant  government  interest,  and 
they  must  leave  open  alternative  channels  of  communica- 
tion. A  public  university  campus  provides  an  example  of 
how  a  public  forum  by  designation  is  created.  A  public 
university  campus  is  not  a  traditional  public  forum.  But  if 
the  university  routinely  allows  facilities  to  be  used  for 
meetings  of  registered  university  organizations,  it  has 
created  a  forum  generally  open  to  student  groups.  Having 
done  so.  it  may  not  then  exclude  a  student  group  on  the  basis 
of  the  content  of  its  speech  or  views.'*  The  university  re- 
tains the  right  to  change  property  back  to  a  nonpublic  forum, 
but  not  as  a  pretext  to  censor  certain  views. '^ 

The  third  type  of  forum  is  a  traditionally  nonpublic 
forum— for  example,  a  military  base,  schools,  and  govern- 
ment office  buildings.'*  In  a  nonpublic  forum  the  govem- 


11.  Perry,  103  S.Ct.  at  955. 

12.  Police  Department  of  Chicago  v.  Mosely,  408  U.S.  92  (1972). 

13.  Perry.  103  S.Ct.  at  955. 

14.  Id. 

15.  Id. 

16.  Widmar  v.  Vincent.  454  U.S.  263  (1981). 

17.  Perry,  103  S.Ct.  at  955. 

18.  Id. 


ment  or  governmental  agency  has  considerable  power  to  con- 
trol expressive  activity  within  the  forum.  Time,  place,  and 
manner  regulations  are  permissible  as  they  are  in  a  public 
forum.  In  addition,  it  "may  regulate  the  content  of  expres- 
sion to  reserve  the  forum  ^r  its  intended  purposes,  com- 
municative or  otherwise,  as  long  as  the  regulation  of  speech 
is  reasonable  and  not  an  effort  to  suppress  expression  merely 


Reasonable  regulations 
concerning  time,  place, 
and  manner  of  expression 
are  permissible  as  long  as 
the  regulations  are  neutral 
in  regard  to  the  content  of 
expression,  are  narrowly 
tailored  to  serve  a  signifi- 
cant government  interest, 
and  leave  alternative  chan- 
nels of  communication 
open. 


because  public  officials  oppose  the  speaker's  view.""  As 
the  U.S.  Supreme  Court  has  explained,  "Implicit  in  the  con- 
cept of  the  nonpublic  forum  is  the  right  to  make  distinctions 
in  access  on  the  basis  of  subject  matter  and  speaker 
identity."^"  This  type  of  regulation  would  be  unconstitutional 
in  a  public  forum  but  may  be  necessary  to  limit  use  of  a  non- 
public forum  to  activities  compatible  with  the  intended  pur- 
pose of  the  property.^' 

This  power  to  control  expressive  activity  in  a  nonpublic 
forum  may  be  exercised  in  two  ways.  First,  government  of- 
ficials may  choose  to  retain  the  power  to  control  the  content 
of  all  expressive  activities.  For  example,  military  officials 
in  charge  of  a  military  base  may  invite  civilians  to  speak 
on  topics  like  drug  abuse  or  business  management.  ^^  At  the 


19.  Id.  (emphasis  added). 

20.  Id. 

21.  Id. 

22.  Greer  v.  Spock,  424  U.S.  828  (1976). 
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same  time,  they  may  ban  all  political  speakers  in  order  to 
uphold  a  military  policy  of  maintaining  strict  neutrality  in 
all  political  campaigns  and  issues.  Since  the  use  of  selected 
civilian  speakers  who  support  the  mission  of  the  base  does 
not  convert  the  base  into  a  public  forum,  it  is  not  unconstitu- 
tional to  prohibit  political  speakers  at  a  military  base.  The 
distinction  between  political  speech  and  other  types  of  speech 
is  permissible  in  the  nonpublic  forum  of  a  military  base  in 
light  of  the  forum's  purpose.  But  military  officials  may  not 
allow  certain  political  speakers  (e.g.,  pro-military  can- 
didates) and  bar  others  (e.g. ,  pacifist  candidates),  since  such 
a  policy  would  unconstitutionally  censor  the  content  of  ex- 
pression merely  because  the  officials  oppose  the  speakers' 
point  of  view.  ^^ 

In  a  nonpublic  forum,  government  officials  may  also 
control  expressive  activity  by  creating  a  "limited  public 
forum"  within  a  nonpublic  forum.  A  limited  public  forum 
is  created  when  a  nonpublic  forum  is  generally  open  to  cer- 
tain types  of  groups  for  expressive  activity  but  closed  to  other 
types.  For  example,  if  a  school  allows  Cub  Scouts,  the 
YMCA,  and  the  4-H  Club  to  use  the  school's  mailing  system, 
it  has  created  a  limited  public  forum  open  to  groups  that  pro- 
vide activities  for  children. 2*  ConstiUitional  right  of  access 
to  that  forum,  however,  extends  only  to  other  entities  of 
similar  character(e.i.,  organizations  foryouth);  it  does  not 
require  that  the  forum  be  open  to  other  types  of  organiza- 
tions (e.g. ,  teacher  unions  and  political  parties)  .^^  The  con- 
stitutionality of  such  distinctions  must  be  determined  on  a 
case-by-case  basis  by  examining  whether  they  are  reasonable 
in  light  of  the  purpose  that  the  forum  serves.^* 

In  conclusion,  then,  the  exercise  of  First  Amendment 
rights  on  government  property  is  governed  by  the  type  of 
forum  that  then  exists  at  the  specific  government  property. 
The  nature  and  use  of  such  property  must  be  examined  to 
determine  the  extent  to  which  government  may  regulate 
speech  and  expression.  In  a  traditional  public  forum  or  a 
designated  public  forum,  very  few  regulations  may  be  im- 
posed; in  a  nonpublic  forum,  government  has  considerable 
authority  to  ban  or  heavily  regulate  expressive  activity. 

Constitutional  Provisions 
Applied  to  Schools 

Public  school  property  is  not  a  traditional  public  forum. 
In  Groyned  v.  City  ofRockford,  the  U.S.  Supreme  Court  held 


that  constitutional  law  has  never  been  interpreted  to  sug-  f 
gest  that  "students,  teachers,  or  anyone  else  has  an  absolute 
constitutional  right  to  use  all  parts  of  a  school  building 
or  its  immediate  enirons  for.  .  .  .unlimited  expressive 
purposes."^''  The  school  board,  like  a  private  owner  of  pro- 
perty, "has  the  power  to  preserve  the  property  under  its  con- 
trol for  the  use  to  which  it  is  lawfully  dedicated."^'  Thus 
the  school  board  has  the  freedom  to  choose  the  type  of  forum 
that  will  exist  in  a  school.  (1)  The  board  may  refuse  to  allow 
outsiders  to  use  school  facilities  and/or  refuse  to  allow  out- 
siders to  speak  or  distribute  literature  to  students;  this  pohcy 
would  retain  the  school's  status  as  a  nonpublic  forum.  (2) 
It  may  create  a  limited  public  forum  by  granting  access  to 
certain  types  or  categories  of  groups  that  further  the  educa- 
tional purposes  of  the  school.  (3)  It  may  create  a  designated 
public  forum  by  allowing  all  outsiders  access  to  school 
facilities  and  allow  any  outsider  to  speak  or  distribute 
literature,  subject  only  to  reasonable  regulations  as  to  time, 
place,  and  manner. 

The  remainder  of  this  article  will  discuss  the  school  as 
a  forum  for  outsiders  with  respect  to  three  typical  types  of 
expressive  activities  in  schools:  (1)  the  use  of  school  facilities 
by  outside  groups  for  nonschool  activities,  (2)  outside 
speakers  who  are  addressing  student  groups;  and  (3)  dis-  / 
tribution  of  literature  and  other  means  of  delivering  infor-  v^ 
mation  to  students  by  outside  groups. 

Use  of  School  Facilities  for  Nonschool  Purposes 

Outside  groups— for  example,  civic  organizations, 
clubs,  recreational  groups,  and  churches— often  seek  per- 
mission to  use  school  facilities  for  public  or  private  meetings 
of  their  members.^'  The  school  board  has  three  options.  A 
school  is  not  a  traditional  public  forum.  Thus  as  its  first  op- 
tion a  school  board  may  prohibit  all  use  of  school  facilities 
by  outside  groups.  But  such  a  policy  would  be  contrary  to 
the  General  Assembly's  intent  as  expressed  in  the  Communi- 
ty Schools  Act. 3°  This  legislation  specifically  states  that  its 
purpose  is  "to  encourage. .  .greater  community  use  of  public 
school  facilities."^'  The  statute  acknowledges  the  signifi- 
cant role  played  in  North  Carolina  and  throughout  the  na- 
tion by  modern  public  schools  as  community  centers.  Thus 
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27.  408  U.S.  104,  118  (1972). 

28.  United  States  Postal  Service  v.  Greenburgh  Civic  Ass'n.  453  U.S.  114, 
129  (1981). 

29.  In  analyzing  use  of  school  facilities  by  religious  groups,  other  constitu- 
tional provisions  must  be  considered.  Thus  specific  constitutional  analysis  of  use 
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30.  See  supra  note  1  and  accompanying  text. 

31.  N.C.  Gen.  Stat.  §  115-204. 
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a  school  board  probably  would  not  decide  to  prohibit  all  use 
of  school  facilities  by  outside  groups. 

The  second  option  available  to  a  school  board  is  to  re- 
tain the  school's  status  as  a  nonpublic  forum  but  create  a 
limited  public  forum  within  the  nonpublic  forum.  To  date 
no  cases  have  addressed  the  scope  of  a  school  board's  authori- 
ty to  establish  a  limited  public  forum  for  use  of  school 
facilities  for  group  activities  and  meetings.  Seemingly,  a 
school  board  could  restrict  use  of  school  facilities  by  out- 
siders to  nonschool  activities  that  have  an  educational 
purpose. ^^  It  probably  may  create  a  limited  public  forum 
by  deciding  that  school  facilities  may  be  rented  only  by 
"recognized  community  groups,"  thus  prohibiting  rental  by 
individuals  and  groups  from  outside  the  community."  Other 
possible  distinctions  might  be  made.  For  example,  the  board 
might  decide  that  facilities  may  be  used  only  by  "nonprofit" 
groups  or  only  by  "youth  organizations"  (e.g. ,  Scouts,  4-H, 
recreation  leagues).  Any  distinctions  made  in  determining 
which  groups  may  use  school  facilities  must  be  reasonable 
in  light  of  the  purpose  served  by  the  forum  at  issue."  In  ad- 
dition, fairness  is  vital.  Distinctions  must  be  applied 
evenhandedly.  For  example,  if  a  school  board  adopts  a  policy 
limiting  rental  of  school  facilities  to  "recognized  community 
groups,"  objective  criteria  should  be  established  for  deter- 
mining which  groups  qualify  as  "recognized  community 
groups,"  so  that  all  groups  may  be  evaluated  by  the  same 
standard.  Such  criteria  must  be  reasonable,  not  arbitrary. 
For  example,  a  school  board  may  not,  as  one  board  tried 
to  do,  open  school  facilities  to  "recognized  community 
groups"  yet  exclude  churches  that  are  clearly  "recognized 
community  groups." '' 

The  third  option  available  to  a  school  board  is  to  create 
a  designated  public  forum  by  opening  school  facilities  for 
use  by  any  public  or  private  organization  for  group  activities. 
As  discussed  above,  if  it  has  created  a  designated  public 
forum,  a  school  board  may  adopt  reasonable  regulations 
governing  time,  place,  and  manner  of  use  as  long  as  they 
are  narrowly  tailored  to  serve  a  significant  government  in- 
terest and  leave  open  alternative  channels  of  communica- 
tion. The  following  examples  of  regulations  based  on  time, 
place,  and  manner  of  use  are  permissible  when  a  designated 
public  forum  has  been  created.^*  (1)  The  school  board  may 


32.  Perry,  103  S.Ct.  at  957. 
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36.  Reasonable  regulations  of  time,  place,  and  manner  of  use  is  constitu- 


adopt  regulations  that  give  school  activities  and  school 
groups  first  priority  in  use  of  the  facility  so  that  the  school 
facility  may  serve  its  prime  function.  (2)  The  board  may 
designate  which  part  of  the  facility  is  available  for  use  as 
a  public  forum.  For  example,  it  may  make  the  auditorium, 
gymnasium,  or  cafeteria  available  to  outside  groups  but  not 
classrooms.  The  fact  that  one  part  of  a  facility  is  used  as 


If  a  school  board  has 
created  a  designated 
public  forum  by  allowing 
use  by  any  organiTjation, 
it  must  be  fair  to  all 
organizations  that  want 
to  use  the  school 
facilities.  The  board  may 
not  discriminate  among 
groups  or  individuals  on 
the  basis  of  their  views. 


a  public  forum  does  not  require  that  all  parts  of  the  facili- 
ty be  available  for  that  purpose.  (3)  The  board  may  adopt 
regulations  pertaining  to  safety.  For  example,  if  a  school 
auditorium  seats  a  maximum  of  250,  the  board  may  deny 
use  of  the  auditorium  for  meetings  that  are  expected  to  draw 
more  than  that  number.  It  may  also  ban  uses  that  violate 
health  or  fire  safety  codes  and  regulations.  For  example, 
regulations  may  require  that  fire  escape  routes  not  be  locked 
or  blocked  by  furniture,  stage  props,  etc.  (4)  School  boards 
may  ban  use  of  the  facility  for  illegal  purposes.  For  exam- 
ple, a  board  need  not  rent  a  school  facility  to  a  group  that 
wants  to  protest  marijuana  laws  by  holding  a  marijuana 
"smoke-in."  (5)  To  protect  school  property  from  misuse, 
the  board  may  require  groups  that  have  damaged  school  pro- 
perty in  the  past  to  pay  a  deposit  or  deny  them  rental 
privileges.  (6)  To  promote  orderly  scheduling,  the  board  may 


tionally  permissible  regardless  of  the  type  of  forum  created.  Thus  the  sample  regula- 
tions listed  or  similar  regulations  could  be  adopted  by  a  school  board  in  both  a 
traditional  public  forum  and  a  limited  public  forum. 
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require  groups  to  apply  in  advance  for  permission  to  use 
the  facility.  (7)  The  board  may  ban  noisy  meetings  or  rallies 
during  the  school  day." 

When  a  school  board  makes  a  school  facility  a 
designated  public  forum  for  use  by  outside  groups,  the 
school's  ability  to  regulate  the  content  of  speech  by  outside 
groups  is  very  limited.  As  discussed  earlier,  in  a  designated 
public  forum  content  may  be  regulated  only  if  necessary  to 
serve  a  compelling  state  interest  and  only  if  the  regulation 
is  narrowly  drawn  to  achieve  that  end.  For  example,  regula- 
tions on  the  content  of  speech  are  permissible  if  the  speeches 
and  other  forms  of  expressive  activity  are  "directed  to  in- 
citing or  producing  imminent  lawless  action  and  [are]  like- 
ly to  incite  or  produce  such  action,"'*  or  if  "there  are  special, 
limited  circumstances  in  which  speech  is  so  interlaced  with 
burgeoning  violence  that  it  is  not  protected  by  the  broad 
guarantee  of  the  first  amendment."^'  These  limits  on  the 
content  of  speech  are  restricted  to  highly  unusual  and  ex- 
treme situations.  For  example,  a  speaker  who  merely 
theorizes  that  violence  is  justifiable  without  inciting  his  au- 
dience to  riot  may  not  be  denied  the  right  to  speak  because 
of  the  content  of  his  speech. 

If  a  school  board  has  created  a  designated  public  forum 
by  allowing  use  by  any  organization,  it  must  be  fair  to  all 
organizations  that  want  to  use  the  school  fecilities.  The  board 
may  not  discriminate  among  groups  or  individuals  on  the 
basis  of  their  views.  For  example,  if  a  school  has  routinely 
permitted  a  community  group  to  use  a  school  auditorium 
for  concerts,  the  school  may  not  deny  use  of  the  facility  for 
a  concert  by  a  particular  singer  simply  because  the  singer's 
political  views  are  controversial.'"'  It  also  may  not  deny  a 
group  access  to  a  school  facility  simply  because  it  is  hostile 
toward  that  group.  For  example,  if  the  board  allows  outside 
groups  the  use  of  school  facilities,  it  may  not  deny  that  use 
to  a  group  of  parents  simply  because  the  group  is  critical 
of  the  board.*'  Finally,  if  a  school  board  creates  a  designated 
public  forum,  even  groups  that  practice  discriminatory 
membership  policies— such  as  the  Ku  Klux  Klan  or  the 
American  Nazi  Party— must  be  granted  access  under  the 
same  conditions  as  any  other  group  as  long  as  anyone  may 
attend  the  meeting  being  held  in  the  school  facility. "^  For 
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P.2d  1141  (Okla.  1976). 
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example,  if  the  Ku  Klux  Klan  wishes  to  rent  a  school  facili-  ( 
ty  for  a  rally  to  which  the  public  will  be  invited,  the  school 
board  may  not  deny  the  request  simply  because  the  Klan's 
membership  policies  are  discriminatory.  But  it  might  be  able 
to  deny  permission  if  the  Klan  announced  that  Jews  and 
blacks  will  be  excluded  from  its  meeting.'*' 

In  summary,  if  a  school  board  makes  a  school  facility 
a  designated  public  forum  for  use  by  all  outside  groups,  it 
may  regulate  the  time,  place,  and  manner  of  use  by  these 
groups.  It  may  not,  however,  adopt  regulations  that  dis- 
criminate among  groups  on  the  basis  of  what  they  say  or 
their  espoused  views. 

As  this  discussion  indicates,  a  school  board  has  two  clear 
choices  when  it  considers  whether  to  allow  school  facilities 
to  be  used  by  outside  groups.  It  may  (1)  ban  all  use  of  facilities 
by  outside  groups,  or  (2)  create  a  designated  public  forum 
and  allow  all  outside  groups  access  to  the  facility.  It  may 
also,  as  a  middle  ground  and  third  option,  create  a  limited 
public  forum.  There  are  few  guidelines,  however,  as  to  the 
extent  to  which  the  First  Amendment  permits  a  school  board 
to  create  a  limited  public  forum  for  use  of  school  facilities 
by  outsiders. 

Religious  Groups  x 

Use  of  school  facilities  by  religious  groups  or  for  ( 
religious  meetings  raises  constitutional  issues  of  possible 
conflict  between  the  free  speech  clause  and  another  por- 
tion of  the  First  Amendment,  the  establishment  clause.  The 
establishment  clause  prohibits  excessive  government  sup- 
port of  religion.'*''  Does  use  of  school  facilities  by  religious 
groups  violate  the  establishment  clause?  Two  courts  have 
addressed  this  issue  in  different  contexts.  In  Resnick  v.  East 
Brunswick  Township  Board  of  Education*^  the  school  board 
allowed  nonprofit  groups,  including  churches,  to  rent  school 
facilities  at  cost.  In  contrast,  in  Country  Hills  Christian 
Church  V.  Unified  School  District  No.  512*^  the  board  allowed 


Parish  School  Board,  578  F2d  1122  (5th  Cir.  1978),  643  F.2d  1034  (1981),  vacated. 
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"recognized  community  groups"  to  rent  school  facilities  but 
denied  access  to  these  school  facilities  for  religious  purposes. 
The  only  exception  to  this  rule  permitted  a  church  to  use 
a  school  facility  in  an  emergency  (e.g. ,  the  church  had  burned 
and  the  congregation  had  no  place  to  meet).  Both  courts  con- 
cluded that  rental  of  school  facilities  to  groups  for  religious 
purposes  that  are  entirely  separate  from  the  school's  official 
curricular  and  extracurricular  programs  and  do  not  interfere 
with  official  school  activities  does  not  violate  the  establish- 
ment clause.  First,  the  courts  explained,  allowing  all  com- 
munity groups,  including  religious  groups,  equal  access  to 
school  facilities  has  a  valid  secular  purpose:  to  enhance  use 
of  school  property  for  the  benefit  of  all  community 
residents.*^  Allowing  community  groups,  including  chur- 
ches, to  use  the  facilities  does  not  constitute  an  endorsement 
of  the  views  or  ideals  of  any  of  the  groups.  Second,  the 
primary  effect  of  an  equal-access  policy  would  neither  ad- 
vance nor  inhibit  religion.  Although  a  religious  group  may 
benefit  from  access  to  a  school  facility,  the  benefit  is  not 
a  direct  result  of  the  equal-access  policy;  it  is  merely 
incidental.''*  The  establishment  clause  does  not  prohibit  all 
legislative  programs  that  may  indirectly  or  incidentally  bring 
benefit  to  a  religious  institution."'  The  benefit  of  access  to 
school  facilities  for  a  reasonable  rent  flows  to  all  groups 
generally,  not  to  any  religious  group  specifically.  Thus 
religious  groups  benefit  in  spite  of,  rather  than  because  of, 
their  religious  character. '"  Finally,  an  equal-access  policy 
does  not  create  excessive  government  entanglement  with 
religion.  Use  of  school  facilities  by  religious  groups  on  a 
rental  basis  does  not  require  any  surveillance  by  school 
authorities  beyond  the  routine  security  and  maintenance 
functions  the  school  performs  in  conjunction  with  all  use 
of  the  facility.  Nor  are  any  significant  administrative  func- 
tions involved— only  routine  clerical  processing  of  the  ap- 
plication and  scheduling  of  the  activity  on  the  school 
calendar." 

In  Resnick,  however,  the  court  observed  that  excessive 
entanglement  could  become  an  issue  if  a  religious  group 
used  a  school  regularly  for  a  long  time."  It  indicated  that 
a  church  group  should  endeavor  to  acquire  its  own  facility 
and  not  be  allowed  to  become  a  permanent  tenant  of  the 
school. 

Both  cases  demonstrate  that  allowing  religious  groups 


to  rent  school  facilities  for  meetings  does  not  violate  the 
establishment  clause  of  the  Constitution.  Further,  as  the 
Country  Hills  Christian  Church  case  shows,^^  where  a  school 
has  created  a  limited  public  forum  open  to  "recognized  com- 
munity groups,"  a  recognized  religious  group  in  that  com- 
munity may  not  be  denied  access  to  the  facility  on  the  basis 
of  the  reUgious  content  of  its  speech.'"  As  the  court  explained, 


Any  distinctions  made  in 
determining  which 
groups  may  use  school 
faciUties  must  be 
reasonable  in  light  of  the 
purpose  served  by  the 
forum  at  issue. 


religious  worship  and  discussion  are  "forms  of  speech  and 
association  protected  by  the  first  amendment."''  In  short, 
there  is  no  conflict  between  the  establishment  clause  and 
the  free  speech  clause  over  this  issue:  the  establishment 
clause  does  not  prohibit  access  to  school  facilities  by  religious 
groups,  and  the  free  speech  clause  guarantees  access. 

Outside  Speakers 

Outside  speakers  address  student  groups  on  a  broad 
range  of  topics.  Some  topics  and  speakers  are  widely  ac- 
cepted and  routinely  permitted  (for  example,  a  panel  of  health 
professionals  discussing  careers  in  their  field).  Other  topics 
and  speakers  can  be  highly  controversial  or  of  dubious  educa- 
tional value.  Requests  for  permission  to  have  an  outside 
speaker  address  a  group  of  students  or  teachers  may  be  in- 
itiated by  individual  students,  student  organizations,  teachers 
or  teacher  organizations,  or  a  nonschool  group.  What  are 
the  criteria  for  lawful  regulation  of  access  by  outside 
speakers? 

Once  again,  the  type  of  forum  a  school  decides  to  create 
determines  the  extent  to  which  the  school  may  regulate  this 
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access.  Since  a  school  is  not  a  traditional  public  forum  the 
school  board  has  the  discretion  to  choose  between  the  three 
options  of  creating  a  nonpublic  forum,  a  limited  public  forum 
or  a  designated  public  forum. 

In  order  to  preserve  the  right  to  permit  certain  outsiders 
but  not  others  to  address  student  groups,  school  officials 
may  either  maintain  a  completely  closed  forum  or  create 
a  limited  public  forum.  A  completely  nonpublic  forum  can 
be  maintained  by  banning  all  outside  speakers.  Such  a  ban 
would  be  constitutional  but  seems  out  of  keeping  with  a 
modem  school;  the  information  provided  by  appropriate  out- 
side speakers  can  contribute  to  the  school's  educational  pur- 
poses. Fortunately,  a  school  board  need  not  totally  ban  out- 
siders speakers  in  order  to  maintain  a  nonpublic  forum.  As 
the  Supreme  Court  explained  in  Perry  Education  Associa- 
tion V.  Perry  Local  Educators  Association,  "[T]he  right  to 
make  distinctions  in  access  on  the  basis  of  subject  matter 
and  speaker  identity.,  .[is]  inherent  and  inescapable  in  the 
process  of  limiting  a  nonpublic  forum  to  activities  compatible 
with  the  intended  purpose  of  the  property."'*  Thus  since  a 
school  is  a  nonpublic  forum,  a  school  board  may  either  ban 
all  outside  speakers  or  permit  only  those  speakers  who  fur- 
ther the  school's  educational  purposes,  as  long  as  distinc- 
tions between  speakers  are  based  on  reasonable  educational 
criteria  and  are  not  merely  an  effort  to  censor  an  unpopular 
view. 

Boards  that  want  to  maintain  a  nonpublic  forum  con- 
cerning outside  speakers  but  allow  speakers  who  serve  the 
school's  educational  mission  may  regulate  speakers  in  two 
ways.  First,  they  may  adopt  reasonable  time,  place,  and  man- 
ner regulations.  Thus  they  may  adopt  regulations  concern- 
ing where  speakers  may  address  school  audiences,  when 
such  addresses  may  take  place,  and  how  many  outsiders  may 
speak  within  a  certain  period  of  time.  Second,  school  of- 
ficials may  adopt  regulations  that  ban  outside  speakers  who 
will  not  contribute  to  the  school's  educational  goals.  For  ex- 
ample, they  may  decide  that  certain  topics  or  speakers  are 
appropriate  for  high  school  students  but  not  for  elementary 
students  or  that  certain  topics  are  inappropriate  because  they 
do  not  relate  to  the  established  curriculum.  Such  distinc- 
tions are  permissible  as  a  reasonable  means  of  limiting  the 
forum  to  activities  compatible  with  education. 

But  the  First  Amendment  limits  this  regulatory  power. 
First,  all  distinctions  made  between  outside  speakers  on  the 
basis  of  subject  matter  or  identity  of  the  speaker  must  be 
reasonable  in  light  of  the  educational  goals  of  the  students 
involved.  Second,  the  authority  to  distinguish  between  out- 


side speakers  must  be  exercised  in  a  nondiscriminatory  ( 
fashion.  An  outside  speaker  whose  speech  would  comply 
with  time,  place,  and  manner  regulations  and  would  address 
an  educationally  relevant  topic  may  not  be  denied  permis- 
sion to  address  a  school  group  merely  because  of- 
ficials oppose  his  view.'''  Regulations  as  to  content  must  also 
be  applied  fairly.  Fairness  is  not  an  issue  when  the  speaker's 
message  is  designed  to  be  informative  and  neutral,  but  it 
may  become  an  issue  if  he  assumes  the  role  of  an  advocate 
rather  than  an  educator  in  the  area  of  controversial  political 
or  moral  issues.  For  example,  if  a  school  allows  a  Democratic 
candidate  for  office  to  deliver  a  partisan  message  to  a  political 
science  class,  fairness  dictates  that  other  candidates  for  the 
same  office,  whatever  their  party,  be  allowed  equal  oppor- 
tunity to  address  the  group.  Similarly,  if  a  speaker  strongly 
advocates  one  position  on  a  controversial  issue  like  abor- 
tion or  gay  rights,  a  speaker  with  the  opposing  view  must 
be  given  equal  access  to  the  forum.'* 

In  conclusion,  recent  Supreme  Court  cases  indicate  that 
a  school  may  invite  selected  outside  speakers  who  further 
the  school's  educational  goals  to  address  student  groups 
without  converting  the  school  into  a  public  forum,  and  school 
officials  may  determine  which  outside  speakers  will  further 
those  objectives.  But  such  determinadons  must  be  based  on  / 
objective  educational  criteria— speakers  may  not  be  denied  ^ 
access  simply  because  their  views  are  unpopular.  In  most 
situations  in  which  an  outside  speaker  is  allowed  to  advocate 
partisan  or  controversial  views,  the  opposing  view  must  be 
granted  equal  access  to  the  forum  even  though  the  school 
is  a  nonpublic  forum. 

Recent  Supreme  Court  cases  indicate  that  school  of- 
ficials have  a  second  option— to  create  a  limited  ^\x\A\c  forum 
within  a  school."  A  limited  public  forum  is  created  when 
a  school  maintains  its  communication  systems  as  a  closed 
forum  (not  generally  available  for  use  by  outsiders)  but  makes 
the  system  available  to  certain  types  of  groups  that  further 
the  purposes  of  the  forum  (for  example.  Scouts,  the 
YMCA).*°  Right  of  access  to  this  forum  extends  only  to  other 
entities  of  similar  character  (in  this  example,  other  youth 
organizations)  without  opening  the  forum  for  use  by  other 
types  of  organizations  (for  example,  political  parties  or 
teachers'  unions). 
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k  In  a  limited  public  forum,  school  officials  may  adopt 

)  reasonable  time,  place,  and  manner  regulations  to  regulate 
use  of  the  forum  by  the  groups  allowed  access  to  the  forum. 
If,  for  example,  the  school  has  created  a  limited  public  forum 
by  allowing  youth  organizations  or  charities  to  recruit 
members  or  volunteers  at  school,  it  may  still  place  restric- 
tions on  when  and  how  such  recruiting  may  be  done.  Allow- 
ing each  youth  organization  or  charity  to  address  homeroom 
groups  could  become  burdensome  and  disruptive  of  educa- 
tional activities.  At  their  discretion  school  officials  could 
designate  a  particular  day  on  which  such  groups  would  be 
allowed  to  set  up  a  table  in  the  gym  and  talk  to  interested 
students.  This  is  one  way  to  structure  the  activities  of  these 
groups  to  avoid  conflict  with  regular  educational  activities. 
When  a  school  creates  a  limited  public  forum  for  cer- 
tain types  of  groups,  the  school  may  not  adopt  regulations 
that  discriminate  among  groups  of  similar  character  on  the 
basis  ofthe  content  of  their  speech.  For  example,  if  a  school 
creates  a  limited  public  forum  for  parent  organizations,  the 
school  may  not  deny  access  to  one  parent  group  that  is  critical 
ofthe  school's  administrators.  Similarly,  if  a  school  allows 
various  United  Way  agencies  to  address  students  about  com- 
munity concerns.  Planned  Parenthood  may  not  be  banned 
simply  because  some  parents  in  the  school  object  to  that  agen- 
\     cy's  position  on  abortion. 

In  conclusion,  school  officials  may  decide  to  create  a 
limited  public  forum  within  a  school  for  certain  types  of 
speakers.  Having  done  so,  they  may  regulate  such  access 
with  reasonable  rules  as  to  time,  place,  and  manner.  But 
they  may  not  discriminate  among  various  speakers  granted 
access  to  the  limited  public  forum  on  the  basis  ofthe  con- 
tent of  their  speech. 

The  final  option  available  to  a  school  board  is  at  the 
opposite  end  ofthe  spectrum:  to  make  a  school  a  designated 
public  forum  in  regard  to  outside  speakers.  A  school  board 
may  make  a  school  a  designated  public  forum  for  outside 
speakers  by  opening  it  up  to  any  outside  speaker  who  wishes 
to  address  a  student  group.  In  a  designated  public  forum, 
the  board  may  adopt  reasonable  time,  place,  and  manner 
regulations.  But  if  a  board  makes  a  school  a  designated  public 
forum  as  to  outside  speakers,  it  may  not  adopt  any  regula- 
tions controlling  the  content  of  outsiders'  speech,  except  to 
prevent  violence.*'  For  this  reason,  school  boards  probably 
should  not  choose  this  option.  Instead,  they  should  be  free 
to  grant  access  only  to  speakers  who  contribute  to  the  educa- 
tional goals  ofthe  school .  This  type  of  discretion  is  not  per- 
missible if  a  school  becomes  a  designated  public  forum. 


The  issue  of  whether  outside  speakers  should  be  allowed 
to  address  school  audiences  on  religious  topics  requires 
special  comment.  The  establishment  clause  permits  neutral, 
secular  instruction  about  religion  to  students  but  prohibits 
sectarian,  indoctrinating  teaching  of  religion.*^  Thus, 
regardless  of  the  type  of  forum  a  school  has  created  with 
regard  to  outside  speakers,  the  establishment  clause  bars 
speakers  from  indoctrinating  students  concerning  a  particular 
religious  belief  Under  this  clause  a  school  board  may  not 
grant  access  to  a  minister  to  exhort  students  to  become  Chris- 
tians during  a  school  assembly.  On  the  other  hand,  even 
speakers  who  are  strongly  identified  with  a  certain  faith, 
such  as  a  priest  or  rabbi,  may  address  a  student  group  as 
long  as  the  topic  of  their  speech  is  neutral  and  secular.  For 
example,  a  rabbi  may  discuss  the  historical  origins  of  Judaism 
in  a  comparative  religion  class  as  long  as  he  does  not  ad- 
vocate belief  in  the  Jewish  religion.  A  clergyman  may  also 
discuss  entirely  nonreligious  subjects— for  example,  the 
problems  of  drug  addiction— though  he  may  not  inject 
religious  doctrine  into  that  discussion. 

Distribution  of  Literature 

In  general,  distribution  of  literature  traditionally  is  a 
form  of  expressive  activity  protected  by  the  First  Amend- 
ment. Other  methods  of  communicating  ideas  and  informa- 
tion are  also  protected  by  the  First  Amendment.  In  the  school 
context,  the  school  mail  system,  bulletin  boards,  handouts 
for  students  to  take  to  parents,  items  left  on  designated  tables, 
and  public  address  announcements  are  common  means  of 
distributing  information.  To  what  extent  may  school  officials 
constitutionally  permit  certain  outsiders  but  not  others  to 
distribute  information  through  these  systems? 

Since  a  school  is  not  a  traditional  public  forum,  school 
officials  may  decide  whether,  and  to  what  degree,  to  open 
up  school  information-distribution  systems  to  outsiders. 
School  officials  may  choose  to  maintain  a  school  as  a  non- 
public forum.  If  so,  school  information  systems  then  remain 
nonpublic  forums  available  only  to  insiders,*'  and  the  school 
may  prevent  all  outsiders  from  distributing  literature,  mak- 
ing PA  announcements,  putting  up  posters,  or  leaving 
literature  on  tables. 

Recent  Supreme  Court  cases  have  indicated,  however, 
that  a  total  ban  on  use  of  school  information  systems  by  out- 
siders is  not  necessary  in  order  to  retain  the  school's  status 


61.  See  supra  notes  37  and  38  and  accompanying  text. 


62.  For  detailed  analysis  of  religion  in  the  school  environment  s 
supm  note  58.  See  also  Sender,  op.  cit.  supra  note  44. 

63.  Perry.  103  S.Ct.  948  (1983). 


18  D  SCHOOL  LAW  BULLETIN 


as  a  nonpublic  forum.  For  example,  in  Perry  Education 
Association  v.  Perry  Local  Educators'  Association^*  the 
Supreme  Court  held  that  a  school  may  grant  outsiders  with 
official  school-related  responsibilities  access  to  school 
information-distribution  systems  without  converting  the 
school  into  a  public  forum.  In  Perry,  the  union,  which  had 
been  elected  as  the  exclusive  collective  bargaining  agent  for 
teachers,  was  granted  exclusive  access  to  teacher  mailboxes 
under  the  negotiated  labor  contract.  A  rival  union  challenged 
the  action  as  an  infringement  on  its  First  Amendment  rights. 
The  Supreme  Court  ruled  that  a  school  might  reasonably 
grant  exclusive  access  to  the  elected  union.  Different  ac- 
cess was  reasonable  and  therefore  constiUitional,  the  Court 
explained,  because  the  elected  union  used  the  mail  system 
to  perform  its  official  responsibilities  as  a  collective  bargain- 
ing agent. *^  The  elected  union  was  a  participant  in  the  of- 
ficial business  of  the  school,  while  the  rival  union  was  not. 
Exclusive  access  was  also  a  reasonable  means  to  fiirther  labor 
peace.  Thus  the  distinction  between  the  two  unions,  based 
on  their  differing  status,  was  permissible  even  though  the 
two  unions  were  identical  in  terms  of  their  character  as 
organizations.  As  Perry  indicates,  the  reasonableness  of  a 
regulation  is  determined  by  considering  the  primary  use  of 
the  nonpublic  forum.  Therefore,  determinations  of 
reasonableness  may  vary  considerably,  depending  on  the 
forum's  purpose. 

The  Perry  case  also  indicates  that  a  school  may  create 
a  limited  public  forum  without  necessarily  losing  the  school's 
status  as  a  nonpublic  forum.  As  previously  discussed.  Perry 
defined  a  "limited  public  forum"  as  a  nonpublic  forum  that 
is  open  to  specific  types  of  speakers  but  not  to  others.  In 
Perry  a  limited  public  forum  was  created  in  a  school  mail 
system  by  allowing  various  youth  organizations  like  the 
Scouts  and  the  Y  to  distribute  information  through  the  mail 
system.  A  school  could  also  create  a  limited  public  forum 
for  groups  that  promote  smdent  health  and  safety,  community 
improvement,  or  community  recreation.  If  a  school  has 
created  a  limited  public  forum  that  is  available  to  groups 
of  a  certain  character,  all  groups  of  that  type  must  be  granted 
the  same  access  to  the  forum.  Thus,  if  the  Boy  Scouts  are 
allowed  to  leave  membership  information  on  a  table  for  all 
interested  students,  similar  youth  organizations  must  also 
be  allowed  to  do.  Once  a  limited  public  forum  is  created, 
school  officials  must  use  fair  and  objective  criteria  to  deter- 
mine which  outside  groups  have  access  to  the  forum.  A  group 
that  otherwise  qualifies  for  access  to  the  particular  limited 


public  forum  in  a  school  may  not  be  excluded  merely  because  f 
school  officials  oppose  the  group's  viewpoint.  Further,  when  v 
school  information  systems  are  used  to  advocate  one  posi- 
tion in  political  (e.g. ,  busing,  tax  increases  to  support  schools 
or  election  of  school  board  members)  or  educational  con- 
troversies (e.g.,  open  classroom,  extended  school  year,  or 
disciplinary  techniques),  fairness  requires  that  the  oppos- 
ing view  also  be  allowed  equal  access  to  the  same  school 
information  systems. 

Finally,  schools  may  make  their  information  systems 
designated  public  forums.  As  a  designated  public  forum, 
such  systems  would  be  open  to  use  by  all  outside  groups. 
As  in  previous  situations,  the  school  board  may  enforce 
regulations  of  time,  place,  and  manner  of  expression. 
However,  any  content-based  exclusions  must  serve  a  com- 
pelling state  interest  and  must  be  narrowly  drawn  to  achieve 
that  end.**  Once  a  public  forum  is  created  by  designation, 
school  officials  may  not  distinguish  among  different  types 
of  information  on  the  basis  of  their  content.  Thus  it  would 
seem  unwise  to  create  a  designated  public  forum  in  certain 
school  information  systems,  such  as  the  PA  system  or  teacher 
mailboxes,  because  they  would  be  swamped  by  outside 
groups  seeking  access  to  the  system.  A  designated  public 
forum  might,  however,  be  feasible  on  a  school  bulletin  board. 
The  school  could  designate  a  certain  bulletin  board  as  "open  / 
to  the  public"  for  posted  announcements.  School  officials 
could  require  that  the  announcements  be  of  a  specified 
reasonable  size,  submitted  before  the  date  of  desired  posting, 
and  subject  to  a  first-come-first-served  priority  system.  If 
officials  make  a  particular  bulletin  board  a  designated  public 
forum,  they  must  permit  any  person  or  organization  to  use 
the  board.  No  distinctions  may  be  made  between  the 
messages  that  is  based  on  their  content  or  on  the  identity 
of  the  person  or  groups  who  post  the  announcements. 

In  conclusion,  schools  faced  with  questions  concern- 
ing distribution  of  information  by  outside  groups  through 
school  communication  systems— handouts  to  students,  the 
PA  system,  bulletin  boards,  or  use  of  teacher  mailboxes, 
etc.— have  the  following  options.  First,  a  school  may  ban 
all  use  by  outside  groups*'  or  selectively  allow  distribution 
by  specific  groups  that  further  the  educational  purpose  of 
the  forum  on  a  case  by  case  basis.  Included  within  this  group 
would  be  outside  groups  that  have  official  duties  at  the  school . 


66.  Id.  at  955. 

67.  An  exception  to  this  general  statement  occurs  when  the  school  system 
is  involved  in  a  union  election.  For  example,  before  an  election,  official  notices 
of  the  election  must  be  posted.  NLRB  Field  Manual  11314.  See  also  1  T>IE 
Developing  Labor  Law  391  (C.  Morris  2  ed.  1983). 
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Summary 


I.  When  should  outsiders  be  allowed  to  use 
school  facilities  for  nonschool  activities?  North 
Carolina  law  authorizes  county  boards  of  elections  to 
use  schools  for  registration  and  voting.  School  buildings 
must  also  be  available  to  political  parties  for  precinct 
meetings  and  conventions.  Reasonable  custodial  and 
utility  fees  may  be  charged.  North  Carolina  law  also 
encourages  school  boards  to  allow  community  organiza- 
tions to  use  school  facilities  subject  to  reasonable  regula- 
tions. Beyond  the  specific  uses  of  school  facilities  man- 
dated by  North  Carolina  law,  the  U.S.  Constitution  per- 
mits school  administrators  wide  discretion  in  determin- 
ing whether  other  outside  groups  may  use  school 
facilities  for  nonschool  purposes.  In  general,  school 
administrators  have  three  options.  (1)  School  regula- 
tions may  prohibit  all  use  of  school  facilities  by  out- 
side groups.  (2)  School  regulations  may  create  a  limited 
public  forum  by  granting  access  only  to  certain  types 
of  groups  such  as  recognized  community  groups,  non- 
profit organizations,  or  youth  organizations.  The  ex- 
tent of  the  ability  to  create  a  limited  public  forum, 
however,  remains  somewhat  uncertain  because  there 
are  so  few  cases  in  this  area.  (3)  School  regulations  may 
also  create  a  designated  public  forum  by  opening  school 
facilities  for  use  by  any  public  or  private  organization, 
subject  to  reasonable  regulation  of  time,  place,  and  man- 
ner of  use.  Allowing  religious  groups  to  rent  school 
facilities  does  not  violate  the  establishment  clause  of 
the  U.S.  Constitution. 

II.  Should  outside  speakers  be  allowed  to  ad- 
dress student  groups  during  the  school  day  or  in  con- 
junction with  school  activities?  North  Carolina  law 
does  not  address  the  issue.  Under  the  U.S.  Constitu- 
tion school  administrators  have  three  options.  (1)  The 
school  may  be  maintained  as  a  nonpublic  forum  by  ban- 
ning all  outside  speakers  or  by  permitting  on  a  case- 
by-case  basis  only  those  speakers  who  serve  the  educa- 
tional goals  of  the  school.  The  authority  to  distinguish 
between  outside  speakers  on  the  basis  of  educational 


relevance  must,  however,  be  exercised  in  a  fair  and  non- 
discriminatory manner.  School  administrators  may  not 
use  the  standard  of  educational  relevance  as  a  pretext 
to  censor  unpopular  ideas  or  speakers.  (2)  A  school 
may  also  be  a  limited  public  forum  for  outside  speakers. 
In  this  situation  a  school  maintains  a  public  forum  for 
certain  categories  of  speakers  that  further  the  educa- 
tional goals  of  the  school— such  as  youth  organizations 
or  organizations  that  promote  student  health  and  safe- 
ty. This  authority  must  also  be  exercised  in  a  non- 
discriminatory fashion.  (3)  Finally,  a  school  may 
become  a  designated  public  forum  for  outside  speakers 
by  opening  the  school  to  any  outside  speaker  who  wishes 
to  address  a  student  group.  This  option  would  not  be 
desirable,  since  school  administrators  would  not  be  able 
to  require  that  the  content  of  the  speaker's  message  be 
educationally  relevant. 

III.  Should  outsiders  be  allowed  to  distribute 
literature  or  other  information  through  various 
school  information  systems  such  as  the  PA  system, 
teacher  mailboxes  or  handouts?  School  administrators 
again  have  three  options.  (1)  School  regulations  may 
prohibit  all  outsiders  from  using  school  information 
systems.  School  administrators  may  also  permit  out- 
siders with  official  school-related  responsibilities  to  use 
school  information  systems  while  denying  that  privilege 
to  other  outside  groups  that  have  no  school-related 
responsibilities.  (2)A  school  may  also  create  a  limited 
public  forum  in  school  information  systems  for  certain 
categories  of  outside  groups  like  youth  organizations 
that  further  the  educational  goals  of  the  school.  (3) 
Finally,  a  school  may  create  a  designated  public  forum 
by  opening  its  information  systems  to  use  by  all  out- 
side groups.  This  option  does  not  seem  desirable  in  most 
circumstances.  School  administrators  should  retain  the 
authority  to  limit  the  use  of  school  information  systems 
to  distributions  of  literature  and  messages  that  are  educa- 
tionally relevant  or  related  to  student  health  and  safety. 


Second,  a  school  may  create  a  limited  public  forum  by  grant- 
ing access  to  certain  types  of  groups  that  further  the  pur- 
poses of  the  forum.  If  so,  all  similar  groups  must  be  per- 


mitted access  to  the  forum.  Finally,  it  may  create  a  designated 
public  forum  by  making  information-distribution  systems 
generally  available  to  all  outside  groups.  ^ 
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Distribution  of  Religious  Literature 

The  distribution  of  religious  literature  to  students  re- 
quires special  consideration.  The  establishment  clause  of 
the  U.S.  Constitution  forbids  a  government  from  providing 
aid  or  support  to  religion.**  A  majority  of  courts*'  have  for- 
bidden groups  like  the  Gideons  to  distribute  Bibles  to  children 
at  school  because  such  distribution  violates  the  Establish- 
ment Clause.  In  the  only  case  not  in  accord  with  the  ma- 
jority viewpoint,  an  evenly  divided  court  upheld  without 
explanation  a  school  policy  that  allowed  Gideons  to  leave 
Bibles  on  a  table  for  students  to  take  if  they  wished.'"'  Thus 
at  present  schools  may  not  allow  direct  distribution  of 
religious  literature  to  students  or  use  the  school  PA  system 
to  broadcast  religious  messages.  Passive  dissemination  of 
religious  literature  by  leaving  material  on  a  table  for  students 
to  pick  up  voluntarily  may  be  constitutional.  But  school 
boards  should  realize  that  a  passive  distribution  policy  will 
open  the  school  up  to  the  demands  of  all  outside  groups  for 
equal  treatment,  including  controversial  religious  and 
political  groups. 


68.  Sender,  op.  cit.  supra  note  44. 

69.  Goodwin  v.  Cross  Country  School  District,  39''  F.  Supp.  417  (E.D.  Ark. 
1973);  Brown  v.  Orange  County  Board  of  Public  Instruction.  128  So.  2d  181  (Fla. 
Dist.  Ct.  App.  1960);  Tudor  v.  Board  of  Education  of  Borough  of  Rutherford. 
14  N.J.  31,  100  A.2d  857  (1953),  cert,  denied.  348  U.S.  816  (1954). 

70.  Meltzer  v.  Board  of  Public  Instruction  of  Orange  County,  577  F.2d  311 
(5th  Cir  1978)  (en  banc)  (per  curiam),  cert,  denied.  439  U.S.  1089  (1979). 


Conclusion 

Several  general  conclusions  can  be  drawn  from  this 
discussion  of  First  Amendment  rights  of  outsiders  on  school 
property.  First,  a  school  is  not  a  traditional  public  forum. 
School  officials  may  decide  whether  and  to  what  extent  a 
school  will  be  available  to  outsiders  for  expressive  purposes, 
but  their  decisions  are  subject  to  the  requirements  of  the  U.S. 
Constitution.  The  ability  of  school  officials  to  regulate  the 
form  and  content  of  outsiders'  expressive  activity  is  deter- 
mined by  the  type  of  forum  they  choose  to  create— whether 
a  designated  public  forum,  a  nonpublic  forum,  or  a  limited 
public  forum.  School  officials  may  create  several  types  of 
forums  within  a  single  school.  For  example,  they  could  create 
a  designated  public  forum  so  that  outsiders  may  use  the 
facilities,  or  they  could  set  up  a  community  bulletin  board. 
At  the  same  time,  the  officials  could  choose  to  preserve  a 
school  as  a  nonpublic  forum  or  a  limited  public  forum  for 
outside  speakers  and  distribution  of  literature  to  students. 
Finally,  while  school  officials  are  authorized  to  retain  a 
school  as  a  nonpublic  forum  and  limit  the  use  of  facilities 
to  only  those  outsiders  whose  expressive  activities  further 
the  school's  educational  purposes,  exercise  of  this  authori- 
ty must  be  nondiscriminatory  and  based  on  objective  educa- 
tional standards.  Fairness  is  the  bedrock  principle  in  the  con- 
stitutional regulation  of  outsiders"  use  of  school  facilities 
and  regulation  of  whether  an  outsider  should  be  allowed  to 
speak  or  distribute  literature  to  students.  ■ 


Update:  School 
Enrollment  Projections 


by  Charles  D.  Liner 


M.  revious  issues  of  this  Bulletin  have  analyzed  trends  and 
projections  of  enrollment,  as  reflected  in  average  daily 
membership  (ADM),  of  North  Carolina's  public  schools. 
This  article  provides  a  brief  update  based  on  the  most  re- 
cent projections  by  the  Department  of  Public  Instruction. 

As  Table  1  shows,  those  projections  suggest  that  total 
statewide  enrollment  will  continue  to  decline  over  the  next 
decade.  While  there  will  be  modest  increases  in  enrollment 
in  the  elementary  grades,  they  will  be  offset  by  declines  at 
other  grade  levels.  Over  the  period  1983-84  to  1988-89,  total 
statewide  enrollment  will  fall  3.2  per  cent.  The  largest 
declines  will  occur  in  grades  6  through  9.  Over  the  longer 
period  1983-84  to  1993-94,  total  statewide  enrollment  will 
fall  3.9  per  cent.  Modest  gains  in  enrollment  will  take  place 
in  grades  K  through  4,  but  they  will  be  offset  by  substantial 
declines  in  grades  7  through  12. 

During  the  coming  decade  most  of  the  state's  school 
units  should  experience  enrollment  declines.  Table  2  shows 
the  number  of  school  units  that  can  expect  increases  and 
decreases  in  enrollment  at  different  grade  levels  during  the 
periods  1983-84  to  1988-89  and  1983-84  to  1993-94.  As  that 
table  shows,  131  school  units  experienced  declines  in  total 
enrollment  between  1979-80  and  1983-84.  That  number 
should  fall  slightly  during  the  subsequent  periods:  117  (82.4 
per  cent)  of  the  units  can  expect  a  fall  in  total  enrollment 
between  1983-84  and  1988-89,  while  113  units  (79.6  per  cent) 
can  expect  total  enrollment  to  fall  between  1983-84  and 
1993-94.  Only  nine  school  units  can  expect  total  enrollment 
to  increase  by  5  per  cent  or  more  between  1983-84  and 
1988-89;  16  school  units  can  expect  enrollment  increases 
of  at  least  5  per  cent  between  1983-84  and  1993-94. 


Table  3  shows  projected  percentage  changes  in  enroll- 
ment for  the  same  periods  for  individual  school  units. 

In  summary,  the  general  trend  of  declining  enrollment 
that  the  state  has  experienced  during  the  past  decade  is  likely 
to  continue,  and  a  large  majority  of  school  units  can  expect 
to  see  enrollment  declines  or  only  modest  increases  at  most 
grade  levels.  Although  enrollment  will  increase  in  the  lower 

Table  1.     Actual  and  Projected  Change  in  Statewide 
Average  Daily  Membership  (ADM)  by 
Grade 


Percentage  change  in  ADM' 

1979-80  to 

1983-84  to 

1983-84  to 

1983-84 

1988-89 

1993-94 

Grade 

(actual) 

(projected) 

(projected)^ 

K 

1.3 

3.0 

4.6 

-3.4 

1.3 

1.4 

•12.9 

5.1 

6.6 

-15.4 

2.7 

3.5 

-11.7 

-1.0 

0.6 

-5.5 

-5.0 

-2.7 

-0.9 

-7.1 

-5.7 

4.5 

-16.6 

-10.3 

2.6 

-12.8 

-10.3 

-4.5 

-7.6 

-8.2 

10 

-10.0 

-3.2 

-7.8 

11 

-6.0 

-0.3 

-7.1 

12 

-5.2 

6.5 

-11.1 

Total 

-5.1 

-3.2 

-3.9 

1 .  Excluding  exceptional  students  in  self-contained  classrooms  and  trainable  mental- 
ly handicapped  students  from  all  but  total  ADM. 

2,  Projections  for  grades  4-12  are  based  on  actual  births  through  1983.  Projections 
for  grades  K-3  are  based  on  projected  births  for  1984-87. 

Source;  Department  of  Public  Instruction  projections 
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elementary  grades,  these  increases  will  be  modest  and  will 
not  offset  declines  in  the  higher  grades.  As  discussed  in 
previous  articles  in  this  Bulletin,  the  fact  that  the  number 
of  women  in  the  prime  childbearing  years  will  begin  to 


decline  in  the  near  future  suggests  that  the  general  trend 
toward  lower  enrollments  will  not  be  reversed  in  the 
foreseeable  future. 


Table  2.     Summary  of  Percentage  Change  in  Actual  and  Projected  Average  Daily  Membership  (ADM) 
in  142  School  Units 


Actual  change 
in  total  ADM, 

1979-80  to 
1983-84 

Projected  change  in 

ADM  by  grade  level 

1983-84  to  1988-89 

1983-84  to  1993-94 

Percentage  change 

K-6 

7-9               10-12                K-12 

K-6              7-9              10-12 

K-12 

Increase: 

10%  or  more 

0 

10 

1                    19                    2 

15                8                  11 

9 

5%  to  10% 

1 

11 

3                   11                     7 

16                 1                    4 

7 

0%  to  5% 

10 

29 

6                   38                   16 

23                9                  16 

13 

Decrease: 

-0%  to  -5% 

54 

44 

12                  22                 43 

34               15                  16 

26 

-5%  to  -10% 

57 

40 

37                  19                 59 

31               24                  16 

31 

-10%  to  -15% 

19 

6 

27                  22                  14 

18               34                  23 

39 

-15%  to  -20% 

1 

1 

35                     8                    0 

3               21                  24 

15 

-20%  to  -25% 

0 

0 

12                     2                    0 

1               21                   17 

1 

-25%  to  -30% 

0 

1 

6                     1                     1 

1                 8                    8 

0 

-30%  or  more 

0 

0 

3                     0                    0 

0                 1                    7 

1 

Percentage  of 

units 

with  decreased 

ADM 

92.3% 

64.8% 

93.0%            52.1%           82.4% 

62.0%        87.3%            78.2% 

79.6% 

Table  3.  Actual  and  Projected  Percentage  Change  in  Average  Daily  Membership'  (ADM) 


Actual  ADM 

1979-80  to 

1983-84 

Percentage  change 

Projected  change  in  ADM  by  grade  level 

1983-84  to  1988-89 

1983-84  to  1993-94 

K-12 

K-6 

7-9           10-12            K-12 

K-6              7-9          10-12 

K-12 

Alamance 

-11.5 

-4.7 

-27.0            -11.5            -12.5 

-1.9           -28.9           -28.4 

-15.8 

Burlington 

-8.7 

-7.5 

-26.8               0.4            -11.0 

-4.3            -29.4           -23.6 

-15.6 

Alexander 

-3.6 

-3.4 

-10.7               0.0              -4.5 

-6.0           -10.0           -12.8 

-8.3 

Alleghany 

-6.7 

-15.5 

-13.0              ^.1             -12.2 

-21.9           -21.1            -24.4 

-22.1 

Anson 

-3.3 

-0.8 

-8.1               -4.5              -3.4 

-3.9             -6.7             -6.6 

-5.2 

Ashe 

-6.5 

-2.4 

-16.8              -6.9              -7.1 

-7.7            -14.0            -17.3 

-11.4 

Avery 

-5.2 

-1.4 

-17.2            -11.7              -7.9 

-4.5           -16.2            -1.8.8 

-10.7 

Beaufort 

-3.0 

-9.4 

-4.9              -2.4              -6.9 

-16.9           -14.2             -5.0 

-13.7 

Washington  City 

-3.7 

-7.9 

-16.6             11.0             -6.1 

-15.4            -19.3               0.5 

-13.0 

Bertie 

-9.9 

-4.6 

-5.3               0.2             -3.7 

-1.4            -13.3              -8.3 

-5.6 

Bladen 

-8.5 

-6.8 

-12.4             -4.3             -7.6 

-11.7            -13.4           -15.9 

-12.8 
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Table  3.  Actual  and  Projected  Percentage  Change  in  Average  Daily  Membership'  (ADM)  (continued) 


Actual  ADM 

1979-80  to 

1983-84 

Percentage  change 

Projected  change  in 

ADM  by  grade  level 

1983-84  to  1988-89 

1983-84  to  1993-94 

K-12 

K-6 

7-9 

10-12 

K-12 

K-6 

7-9 

10-12 

K-12 

Brunswick 

4.7 

-0.1 

3.9 

8.0 

2.6 

7.3 

-2.6 

3.7 

4.0 

Buncombe 

-5.6 

-2.6 

-18.1 

-1.8 

-6.7 

-1.7 

-17.6 

-16.4 

-9.2 

Asheville 

-9.8 

3.2 

-17.0 

-18.4 

-6.6 

4.4 

-12.6 

-22.8 

-6.0 

Burke 

-5.0 

-4.1 

-15.8 

-3.8 

-7.1 

-7.0 

-15.2 

-16.1 

-11.0 

Cabarrus 

-2.8 

2.6 

-19.8 

-0.8 

-4.5 

8.5 

-14.3 

-15.1 

-3.0 

Kannapolis 

-9.0 

0.3 

-25.4 

-14.0 

-9.6 

5.2 

-24.9 

-30.7 

-10.4 

Caldwell 

-8.2 

-6.6 

-21.0 

-10.5 

-11.2 

-9.9 

-24.1 

-23.9 

-16.5 

Camden 

-11.3 

3.5 

-25.9 

-21.7 

-10.7 

-9.5 

-12.9 

-24.8 

-14.2 

Carteret 

1.9 

11.6 

6.8 

9.6 

9.9 

25.0 

10.9 

21.8 

20.7 

Caswell 

-9.6 

-5.3 

-10.8 

-5.0 

-6.7 

0.1 

-20.3 

-18.5 

-9.1 

Catawba 

-1.8 

-4.1 

-9.4 

4.7 

-3.6 

-6.4 

-10.2 

-5.3 

-7.1 

Hickory 

-7.8 

-8.6 

-23.3 

-1.1 

-10.9 

-9.6 

-26.5 

-23.5 

-17.0 

Newton 

0.1 

0.1 

-3.6 

-8.3 

-2.5 

-2.2 

-5.5 

-7.8 

-4.0 

Chatham 

-8.8 

5.7 

-21.0 

-6.4 

-4.1 

11.9 

-12.1 

-19.0 

-1.1 

Cherokee 

-2.1 

-7.6 

-11.3 

-1.1 

-7.2 

-10.5 

-20.6 

-9.3 

-12.9 

Chowan 

-7.1 

-5.0 

-5.7 

-10.8 

-6.4 

-14.1 

-7.2 

-11.4 

-11.9 

Clay 

1.7 

5.2 

-9.8 

19.9 

4.1 

2.0 

4.9 

7.3 

3.8 

Cleveland 

-6.7 

-7.9 

-13.7 

-11.5 

-10.2 

-10.2 

-20.7 

-22.2 

-15.5 

Kings  Mountain 

-3.6 

-6.6 

-2.7 

1.3 

-4.0 

-9.6 

-7.7 

-8.9 

-9.0 

Shelby 

-12.8 

-6.3 

-23.9 

-18.7 

-13.4 

-9.3 

-25.7 

-30.4 

-18.1 

Columbus 

-7.7 

-5.5 

-6.4 

-4.0 

-5.4 

-6.4 

-8.5 

-15.5 

-8.8 

Whiteville 

-0.5 

0.2 

-9.9 

-8.8 

-4.2 

-1.2 

-9.2 

-9.8 

-5.0 

Craven 

1.0 

2.1 

4.1 

17.2 

5.2 

4.9 

6.3 

18.7 

7.6 

Cumberland 

-2.0 

1.9 

-4.0 

8.9 

1.9 

5.3 

-1.3 

3.8 

3.3 

Fayetteville 

-12.5 

-1.7 

-21.2 

-8.3 

-8.3 

2.3 

-21.5 

-23.6 

-10.5 

Currituck 

0.7 

13.8 

-3.1 

3.4 

7.3 

22.6 

12.0 

1.6 

15.7 

Dare 

8.8 

50.1 

5.6 

17.7 

30.6 

83.0 

69.1 

44.2 

70.1 

Davidson 

-2.9 

0.6 

-19.1 

-2.7 

-5.5 

0.5 

-14.1 

-14.9 

-6.9 

Lexington 

-10.8 

-1.8 

-25.4 

1.6 

-9.1 

-3.2 

-24.3 

-24.8 

-12.7 

Thomasville 

-11.7 

-5.4 

-16.2 

-9.7 

-9.0 

-5.7 

-20.8 

-19.1 

-12.4 

Davie 

-5.9 

-3.0 

-21.0 

3.7 

-6.6 

-6.5 

-18.5 

-9.7 

-10.4 

Duplin 

-5.5 

-7.2 

-6.6 

1.7 

-5.1 

-9.2 

-13.9 

-7.9 

-9.9 

Durham 

-1.6 

4.6 

-15.3 

3.3 

-1.1 

4.9 

-7.7 

1.3 

0.7 

Durham  City 

-1.2 

1.4 

-7.1 

-5.8 

-2.0 

2.4 

-2.4 

-9.3 

-0.9 

Edgecombe 

-8.2 

-5.5 

-12.1 

-7.7 

-7.5 

-7.6 

-14.2 

-13.5 

-10.3 

Tarboro 

-4.5 

1.7 

-5.4 

0.5 

-0.4 

-0.3 

-3.7 

2.4 

-0.6 

Forsyth 

-8.1 

1.7 

-14.7 

2.6 

-2.4 

5.2 

-11.4 

-8.3 

-2.2 

Franklin 

-6.3 

3.0 

-5.6 

-2.1 

-0.3 

4.2 

4.7 

-10.5 

1.3 

Franklinton 

-8.2 

-6.8 

-14.7 

7.9 

-5.9 

-3.5 

-15.3 

-19.2 

-9.8 

Gaston 

-5.2 

-6.1 

-17.6 

4.5 

-6.8 

-3.9 

-19.3 

-19.2 

-11.0 

Gates 

-10.8 

10.5 

-20.6 

-10.0 

-2.6 

17.4 

-5.3 

-23.4 

1.7 

Graham 

-7.3 

-1.0 

-13.8 

-16.4 

-7.6 

-6.8 

-5.4 

-24.4 

-10.5 

Granville 

-7.2 

-3.9 

-18.6 

-6.1 

-8.4 

-2.4 

-19.6 

-17.8 

-10.4 

Greene 

-111 

-3.0 

-10.3 

1.1 

-4.0 

3.6 

-15.8 

-13.8 

-4.3 

Guilford 

-5.5 

-1.4 

-21.9 

3.2 

-6.0 

-0.3 

-19.0 

-12.2 

-8.1 

Greensboro 

-11.2 

-1.0 

-23.6 

-10.2 

-8.7 

0.0 

-20.7 

-22.4 

-10.3 

High  Point 

-9.4 

-1.4 

-18.4 

-12.4 

-8.1 

-0.7 

-20.1 

-19.9 

-9.7 

Halifax 

-9.1 

-6.0 

-7.4 

-14.6 

-8.2 

-7.8 

-9.1 

-26.1 

-12.1 

Roanoke  Rapids 

-7.5 

1.4 

-9.8 

2.3 

-1.2 

-0.4 

-2.5 

-3.4 

-1.5 

Weldon 

-17.2 

-3.3 

-19.7 

-20.1 

-11.3 

-5.5 

-22.3 

-37.1 

-16.8 

Harnett 

-2.7 

-2.3 

-1.8 

2.4 

-1.2 

-2.3 

-5.9 

-0.3 

-2.7 

Hayw(X)d 

-9.0 

-10.4 

-12.7 

-5.6 

-9.7 

-11.3 

-21.1 

-21.6 

-16.0 
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Table  3.  Actual  and  Projected  Percentage  Change  in  Average  Daily  Membership'  (ADM)  (continued) 


Actual  ADM 

1979-80  to 

1983-84 

Percentage  change 

Projected  change  in 

ADM  by  grade  level 

1983-84  to  1988-89 

1983-84  to  1993-94 

K-12 

K-6 

7-9 

10-12 

K-12     " 

K-6 

7-9 

10-12 

K-12 

Henderson 

0.1 

8.2 

-9.5 

7.6 

3.4 

13.9 

3.5 

-0.7 

8.0 

Hendersonville 

-8.2 

-4.2 

-6.6 

-13.8 

-7.2 

1.1 

-12.2 

-26.3 

-9.1 

Henford 

-10.8 

-2.2 

-7.9 

-10.6 

-5.4 

-1.1 

-9.8 

-15.2 

-6.2 

Hoke 

3.3 

-7.1 

3.4 

18.3 

-0.1 

-11.2 

-4.1 

13.0 

-5.2 

Hyde 

-13.4 

3.1 

-18.3 

-10.1 

-5.6 

4.4 

-10.4 

-19.8 

-4.9 

Iredell 

-4.9 

2.3 

-12.1 

10.6 

0.1 

2.0 

-5.6 

0.1 

-0.4 

Mooresville 

-3.5 

-2.3 

-16.1 

-15.8 

-9.1 

-1.7 

-16.8 

-25.9 

-11.4 

Statesville 

-11.3 

-12.0 

-17.6 

-11.4 

-13.1 

-11.8 

-26.9 

-33.6 

-20.0 

Jackson 

0.1 

-1.8 

-8.8 

4.7 

-2.3 

2.0 

-10.1 

-2.5 

-2.2 

Johnston 

-4.4 

-1.4 

-6.3 

5.0 

-1.4 

-0.3 

-9.7 

4.6 

-1.8 

Jones 

-5.9 

-5.6 

-18.8 

9.7 

-6.3 

-3.8 

-26.9 

5.2 

-8.3 

Lee 

^.1 

7.2 

-7.6 

1.2 

2.1 

7.3 

2.8 

4.9 

5.5 

Lenoir 

-5.4 

-6.6 

-5.2 

10.4 

-2.9 

-9.3 

-10.6 

1.5 

-7.5 

Kinston 

-4.2 

-9.7 

2.0 

2.7 

-4.4 

-13.1 

-7.7 

-7.8 

-10.7 

Lincoln 

-3.8 

-1.1 

-16.7 

10.2 

-2.9 

-0.1 

-12.4 

-4.7 

-4.3 

Macon 

-1.4 

13.9 

-11.1 

3.0 

4.4 

19.9 

3.3 

4.1 

11.7 

Madison 

-3.2 

-1.7 

-9.0 

-.3 

-3.4 

-4.7 

-10.6 

-3.9 

-6.1 

Martin 

-4.9 

-11.8 

-10.9 

1.1 

-8.7 

-13.1 

-21.3 

-16.8 

-15.8 

McDowell 

-4.7 

-12.5 

-11.1 

3.6 

-8.8 

-12.8 

-22.4 

-19.1 

-16.4 

Mecklenburg 

-5.4 

5.1 

-20.1 

6.1 

-1.4 

11.1 

-12.1 

-8.2 

0.7 

Mitchell 

-7.0 

5.7 

-16.4 

-10.0 

-3.6 

10.6 

-11.5 

-11.0 

-0.2 

Montgomery 

-4.1 

0.6 

-8.7 

5.7 

-0.9 

0.5 

-6.2 

0.0 

-1.3 

Moore 

-5.5 

2.7 

-9.0 

-1.9 

-1.3 

6.1 

-4.4 

-7.7 

0.3 

Nash 

-1.2 

4.2 

-4.1 

13.7 

4.0 

6.5 

3.0 

10.0 

6.3 

Rocky  Mount 

-4.6 

1.6 

-21.4 

-15.5 

-8.4 

9.0 

-19.4 

-28.8 

-7.3 

New  Hanover 

-6.5 

-4.4 

-19.2 

0.5 

-7.2 

-3.9 

-19.5 

-16.0 

-10.6 

Northampton 

-11.8 

-7.2 

-15.5 

-13.8 

-10.8 

-8.2 

-21.3 

-25.8 

-15.5 

Onslow 

-1.1 

6.8 

7.7 

9.3 

7.5 

9.5 

10.8 

16.1 

11.0 

Orange 

-2.2 

6.4 

-18.1 

11.1 

0.7 

10.4 

-7.2 

-2.3 

3.1 

Chapel  Hill-Carrboro 

-7.4 

11.5 

-20.1 

0.1 

0.1 

15.4 

-4.7 

-4.1 

5.1 

Pamlico 

-3.0 

-2.8 

-9.5 

-0.9 

-4.2 

0.0 

-14.4 

-4.1 

-4.7 

Pasquotank 

-4.8 

8.4 

-10.0 

-3.7 

1.1 

14.4 

-1.5 

-2.8 

6.6 

Pender 

-5.4 

-0.9 

-6.9 

11.8 

0.4 

-3.4 

1.1 

-2.4 

-2.0 

Perquimans 

-2.5 

18.4 

-7.5 

-3.3 

6.8 

13.6 

19.8 

16.9 

15.8 

Person 

-9.3 

-8.3 

-15.4 

1.6 

-8.0 

-12.4 

-19.7 

-12.0 

-14.0 

Pitt 

-0.7 

2.4 

0.2 

5.0 

2.3 

3.7 

1.6 

5.4 

3.4 

Greenville 

-3.5 

4.4 

-8.2 

4.4 

1.0 

6.1 

-4.3 

3.2 

2.6 

Polk 

-10.3 

-4.4 

-14.5 

-11.4 

-8.4 

-2.5 

-15.7 

-30.0 

-11.4 

Tryon 

-3.4 

2.1 

-34.4 

43.9 

1.9 

1.7 

-19.4 

1.9 

-4.9 

Randolph 

-3.8 

-0.8 

-15.2 

-1.5 

-4.8 

0.1 

-10.8 

-12.8 

-5.4 

Asheboro 

-12.4 

-1.3 

-25.4 

-19.8 

-11.8 

-0.6 

-21.7 

-31.7 

-13.3 

Richmond 

-5.9 

-11.6 

-6.2 

0.4 

-7.8 

-17.7 

-14.7 

-14.6 

-16.2 

Robeson 

-0.2 

-8.1 

4.7 

15.4 

-0.5 

-10.6 

-2.7 

6.4 

-5.4 

Fairmont 

-7.7 

-5.8 

-13.2 

-5.4 

-7.7 

-9.5 

-18.6 

-13.4 

-12.6 

Lumberton 

-8.9 

-10.5 

-16.0 

-10.1 

-11.8 

-13.0 

-25.1 

-20.3 

-17.5 

Red  Springs 

-1.2 

-9.0 

-5.5 

14.0 

-4.0 

-11.3 

-14.1 

2.2 

-9.4 

Saint  Pauls 

-2.3 

-5.2 

-10.4 

0.7 

-5.4 

-8.4 

-14.9 

-4.4 

-9.3 

Rockingham 

-6.9 

-26.5 

-31.5 

-27.7 

-27.7 

-27.0 

-34.9 

•-38.4 

-31.1 

Eden 

-7.3 

-5.8 

-16.2 

-10.8 

-9.5 

-6.0 

-19.5 

-20.5 

-12.5 

Western  Rockingham 

-8.0 

30.8 

16.0 

40.3 

28.7 

32.8 

10.7 

10.1 

22.1 

Reidsville 

-8.6 

-5.5 

-12.0 

-9.8 

-8.0 

-5.9 

-14.6 

-21.2 

-11.4 

Rowan 

-4.1 

7.0 

-15.6 

-1.3 

-0.8 

7.3 

-2.1 

-9.0 

1.3 

Salisbury 

-11.3 

3.4 

-16.4 

1.9 

-2.6 

4.8 

-8.2 

-12.7 

-2.8 
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Table  3.  Actual  and  Projected  Percentage  Change  in  Average  Daily  Membership'  (ADM)  (continued) 


Actual  ADM 

1979-80  to 

1983-84 

Percentage  change 

Projected  change  in  ADM  by  grade  level 

1983-84  to  1988-89 

1983-84  to  1993-94 

K-12 

K-6 

7-9 

10-12            K-12 

K-6               7-9 

10-12 

K-12 

Rutherford 

-4.6 

-4.0 

-8.3 

-5.8              -5.4 

-7.2              -9.3 

-12,9 

-8.9 

Sampson 

-6.1 

-3.3 

-0.1 

-10.2              -3.9 

-7,6              -4.1 

-10,9 

-7.3 

Clinton 

-9.8 

-4.1 

-8.3 

-10.1              -6.3 

-8.7            -12.9 

-12.9 

-10.5 

Scotland 

0.3 

-9.5 

-4.2 

15.4             -3.6 

-13.4           -12.8 

3,1 

-10.1 

Stanly 

^.3 

-0.4 

-11.6 

1.6             -2.8 

-0.4              -7.9 

-11.5 

-4.6 

Albemarle 

-13.2 

-2.8 

-30.5 

-10.6           -12.1 

-1.2            -29.4 

-33.7 

-16.0 

Stokes 

-3.3 

-6.8 

-15.3 

3.5             -6.8 

-2.9            -21.7 

-17.7 

-11.0 

Surry 

-4.4 

-8.0 

-15,8 

0.6             -8.1 

-10.9           -20.2 

-13,2 

-13.8 

Elkin 

-1.5 

-7.5 

-14,2 

-3.7              -8,4 

-11.8           -21.6 

-11.4 

-14.4 

Mount  Airy 

-8.6 

-7.7 

-3,4 

-9.4              -7,0 

-10.0            -11.4 

-17.9 

-11.9 

Swain 

-1.2 

6.0 

-9.6 

18.1               4.2 

8.9              0.2 

18.1 

8.3 

Transylvania 

-6.8 

-8.1 

-4.8 

-2.2              -6.0 

-5.5            -15.3 

-12.9 

-9.4 

Tyrrell 

-6.6 

11.1 

-11.4 

17.0              6.7 

6.7              15.1 

22,0 

11.5 

Union 

-1.6 

1.4 

-6.6 

3.3             -0.3 

4.6              -3.1 

-4.4 

0.7 

Monroe 

-6.1 

3.1 

-17,4 

-6.0              -3.6 

5.8           -10.8 

-18.0 

-2.7 

Vance 

-*.8 

-0.1 

-14.4 

5.4              -2.6 

0,3             -9.7 

-6.1 

-3.6 

Wake 

-0,2 

16.1 

-3.0 

10.0              9.3 

24.7             13.5 

16,9 

19.6 

Warren 

-4.7 

0.7 

-9.3 

-16.7              -5,7 

-11.2              -2.4 

-11.7 

-8.9 

Washington 

-10.6 

-5.6 

-11.4 

-17.7            -10,0 

-5.7            -18.5 

-22.9 

-13.1 

Watauga 

-4.1 

2.4 

-14,7 

0,4              -2,6 

8.1            -13.3 

-3.9 

-0.2 

Wayne 

-6.1 

-0.9 

-8,3 

4.9              -1.5 

-1.8              -7.2 

-2.2 

-3.2 

Goldsboro 

-9.2 

-1.8 

-12,0 

-6.6              -5.1 

-3.2              -8.8 

-13.5 

-6.5 

Wilkes 

-6.1 

-5.6 

-17,5 

0,3             -7.6 

-8.5            -18.7 

-13.5 

-12.2 

Wilson 

^.7 

-1.0 

-15.1 

-7.3              -5.9 

-1.3            -12.2 

-16.4 

-7.3 

Yadkin 

-10.0 

-4.2 

-18.4 

-11.9              -9.6 

-2,2            -20,4 

-28.7 

-13.1 

Yancey 

-5.1 

-7.3 

-7.6 

-0.2              -5.8 

-7.6           -13.8 

-15.1 

-10.8 
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U.S.  SUPREME  COURT  RULES  ON  SCHOOL 
SEARCHES.  yVw  Jersey  v.  T.L.O.,  53  U.S.L.W.  4083 
(1985). 

Facts:  A  teacher  in  a  New  Jersey  high  school  found  two 
girls  smoking  in  a  bathroom.  School  rules  did  not  prohibit 
possession  of  cigarettes  but  did  prohibit  smoking  in 
lavatories.  The  teacher  took  both  girls  to  the  vice  principal's 
office.  When  the  vice  principal  questioned  one  girl- 
identified  in  the  case  only  by  her  initials.  T  L.O.— about  the 
incident,  she  denied  that  she  had  smoked  in  the  bathroom 
and  insisted  that  she  did  not  smoke  at  all.  To  put  T.L.O.'s 
claims  to  the  test,  the  vice  principal  demanded  to  see  her 
handbag.  He  opened  the  purse  and  found  a  pack  of  ciga- 
rettes, which  rebutted  her  denial  about  smoking.  He  also 
found  a  package  of  cigarette  rolling  papers.  Since  the  vice 
principal  knew  that  rolling  papers  are  often  used  to  make 
marijuana  cigarettes,  he  searched  the  purse  for  more  evidence 
of  marijuana  use.  He  found  a  small  amount  of  marijuana, 
a  pipe,  plastic  bags,  and  a  large  number  of  one-dollar  bills. 
He  then  searched  a  separate  zippered  section  of  the  purse 
and  found  an  index  card  listing  students  who  owed  money 
to  T.L.O.  and  two  letters  connecting  her  with  marijuana 
trafficking. 

The  vice  principal  gave  the  evidence  to  the  police,  and 
T.L.O.  later  confessed  to  the  police  that  she  had  sold  mari- 
juana in  school.  T.L.O.  was  charged  in  juvenile  court  with 
selling  marijuana.  After  a  trial  in  which  the  fruits  of  the  vice 
principal's  search  and  T.L.O.'s  confession  were  used  as 
evidence,  T.L.O.  was  adjudicated  a  delinquent  and  sentenced 
to  probation  for  one  year. 

T.L.O.  appealed  her  delinquency  adjudication  to  the 
Superior  Court,  Appellate  Division,  which  upheld  the  search 
but  vacated  the  adjudication  on  other  grounds.  T.L.O.  car- 
ried her  appeal  to  the  Supreme  Court  of  New  Jersey.  That 
court  ruled  that  the  Fourth  Amendment  requires  searches 
of  students  by  school  officials  to  rest  on  "reasonable  grounds" 
to  believe  that  a  student  possesses  evidence  of  conduct  that 
violates  the  law  or  school  rules.  It  held  that  the  vice  prin- 


cipal lacked  reasonable  grounds  to  search  T.L.O.  The  court 
stated  that  since  mere  possession  of  cigarettes  did  not  violate 
school  policy,  the  contents  of  T.  L.O.'s  purse  were  not  related 
to  the  teacher's  actual  charge  of  smoking  in  the  lavatory.  Also, 
the  court  ruled  that  discovery  of  the  rolling  papers  did  not 
justify  a  wholesale  search  of  the  handbag  for  other  evidence 
of  drug-related  activity.  Accordingly,  the  New  Jersey 
Supreme  Court  decided  that  the  search  of  T.L.O.'s  handbag 
violated  her  Fourth  Amendment  privacy  rights  and  ordered 
the  seized  evidence  excluded  from  her  case  before  the 
juvenile  court.  The  State  of  New  Jersey  petitioned  the  U.S. 
Supreme  Court  for  review  of  the  New  Jersey  Supreme  / 
Court's  decision.  \ 

Holding:  In  a  6-3  decision,  the  U.S.  Supreme  Court 
reversed  the  New  Jersey  court's  decision,  declaring  that  the 
vice  principal's  search  was  not  unconstitutional.  In  a  ma- 
jority opinion  written  by  Justice  Byron  R.  White,  the  Court 
followed  a  three-step  analysis.  First,  it  considered  whether 
the  Fourth  Amendment  governs  school  searches  at  all.  Sec- 
ond, it  determined  the  level  of  suspicion  of  wrongdoing  suf- 
ficient to  justify  a  search  by  school  officials.  Third,  it  ap- 
plied that  standard  to  the  search  of  T.L.O.'s  purse. 

The  Court  first  concluded  that  the  Fourth  Amendment 
applies  to  school  searches  (all  nine  justices  agreed  on  this 
point;  three  justices  disagreed  with  the  majority's  decision 
on  the  appropriate  standard  for  applying  the  Fourth  Amend- 
ment to  such  searches).  In  reaching  this  conclusion,  the  Court 
rejected  arguments  that  the  Fourth  Amendment  applies  on- 
ly to  searches  by  law  enforcement  officials  and  that  school 
officials  are  immune  to  the  strictures  of  the  Fourth  Amend- 
ment because  of  their  in  loco  parentis  role.  The  Court  held 
that  the  Fourth  Amendment  governs  searches  conducted  by 
all  government  officials,  including  school  authorities. 

Next,  the  Court  addressed  the  threshold  of  suspicion 
of  misconduct  required  to  justify  a  school  search.  Balanc- 
ing the  interest  of  school  officials  in  maintaining  discipline  t 
against  the  students'  interest  in  privacy,  the  Court  rejected  V 
T.L.O.'s  contention  that  school  officials  should  adhere  to  the 


'  same  standard  that  governs  law  enforcement  officers:  "prob- 
able cause"  to  believe  that  a  person  has  violated  the  law  and 
that  a  search  will  reveal  contraband  or  other  evidence  of 
crime.  Instead,  the  Court  followed  the  trend  of  most  lower 
courts  around  the  country  in  holding  that  the  Fourth  Amend- 
ment requires  a  lower  standard  of  "reasonableness"  to  justify 
school  searches. 

The  Court  explained  that  reasonableness  has  two  com- 
ponents in  the  context  of  school  searches:  (1)  the  search  must 
be  "justified  at  its  inception"  (that  is,  a  school  official  must 
have  "reasonable  grounds  for  suspecting  that  the  search  will 
turn  up  evidence  that  the  student  has  violated  or  is  violating 
either  the  law  or  the  rules  of  the  school"),  and  (2)  the  search 
as  actually  conducted  must  be  "reasonably  related  in  scope 
to  the  circumstances  which  justified  the  search  in  the  first 
place." 

The  Court  then  applied  the  standard  of  reasonableness 
to  the  search  of  T.L.O.'s  purse.  It  rejected  the  New  Jersey 
court's  holding  that  the  search  was  unreasonable  from  the 
very  start,  observing  that  while  mere  possession  of  ciga- 
rettes did  not  violate  school  rules,  the  vice  principal's 
discovery  of  cigarettes  effectively  undermined  the  credibility 
of  T.L.O.'s  claim  that  she  had  not  smoked.  That  is,  the  in- 
\  itial  search  for  cigarettes  was  reasonable  because  it  was  rele- 
vant to  the  charge  of  smoking  in  the  lavatory.  The  Supreme 
Court  also  rejected  the  New  Jersey  court's  ruling  that  the 
search  of  the  rest  of  the  purse  was  unreasonable.  Once  the 
vice  principal  found  rolling  papers,  the  Court  explained, 
he  reasonably  used  his  experience  and  common  sense  to 
search  for  drug-related  items  often  found  with  rolling  papers. 
Thus  the  vice  principal's  search  of  T.L.O.'s  handbag  was 
reasonable  both  at  its  inception  and  in  its  scope. 

The  Supreme  Court's  decision  in  T.L.O.  does  not  create 
new  law.  Instead,  it  ratifies  the  "reasonableness"  standard 
for  school  searches  used  by  the  majority  of  courts  across 
the  nation .  But  the  decision  did  not  resolve  a  number  of  im- 
portant issues  addressed  by  lower  courts:  (1)  whether  a 
school  official  must  have  "individualized  suspicion"  of  one 
or  a  few  students  before  searching  those  students;  (2)  whether 
the  standard  of  reasonableness  applies  to  searches  of  desks 
and  lockers;  (3)  whether  a  higher  level  of  suspicion  of  il- 
licit activity,  such  as  probable  cause,  is  required  to  justify 
the  extremely  intrusive  practice  of  strip  searches,  and 
whether  strip  searches  must  be  limited  to  emergencies;  (4) 
whether  a  higher  level  of  suspicion,  such  as  probable  cause, 
is  required  to  justify  searches  conducted  in  cooperation  with 
>  the  police;  and  (5)  whether  the  exclusionary  rule  applies 
fj  to  school  searches  (that  is,  whether  evidence  seized  during 
an  unreasonable  search  of  a  student  must  be  barred  from 
criminal  proceedings  or  school  disciplinary  proceedings 
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against  a  student).  Finally,  the  Supreme  Court  noted  that 
state  law  may  impose  a  higher  level  of  suspicion  (but  not 
a  lower  one)  than  the  reasonableness  standard  established 
in  T.L.O.  under  the  Fourth  Amendmenl.— Benjamin  B. 
Sendor 


RESIDENTIAL  PROGRAM  FOR  HANDICAPPED 
CfflLD  MAY  BE  DISCONTINUED  IF  STUDENT  CAN 
BENEFIT  FROM  DAY-ONLY  PROGRAM.  Matthews  v. 
Davis,  742  F.2d  825  (4th  Cir.  1984). 

Facts:  David  Matthews  is  a  handicapped  child  entitled 
by  state  and  federal  law  to  a  free  appropriate  public  educa- 
tion. His  family  sought  a  24-hour  residential  program  for 
him,  but  school  officials  (in  Chesterfield  County,  Va.)  recom- 
mended placement  in  an  elementary  school  developmental 
class.  After  exhausting  administrative  procedures,  the 
parents  brought  suit  in  federal  court  in  1978.  The  court  denied 
injunctive  relief  but  retained  jurisdiction  over  the  case.  In 
1979,  because  David  had  made  no  meaningful  progress  and 
seemed  not  likely  to  do  so,  the  court  ordered  the  school 
system  to  arrange  a  residential  placement  and,  in  1981,  to 
continue  it.  But  in  1983  it  heard  and  granted  a  new  motion 
to  terminate  the  placement.  David's  mother  appealed. 

Holding:  The  Fourth  Circuit  affirmed,  holding  that  the 
proposed  day  program  constitutes  the  free  appropriate  public 
education  David  is  entitled  to.  Relying  on  Board  of  Educa- 
tion V.  Rowley:  458  U.S.  176  (1982),  the  court  said  that  the 
school  system's  obligation  is  to  provide  personalized  instruc- 
tion with  sufficient  support  services  to  enable  the  child  to 
benefit  educationally.  The  court  acknowledged  that  the 
residential  placement  had  been  necessary  at  one  time  but 
found  that  it  was  no  longer  required.  Although  David  had 
made  substantial  progress  with  the  residential  program,  that 
program  was  now  performing  primarily  a  custodial  func- 
tion. David  could  maintain  his  present  skills  and  acquire 
the  few  additional  skills  he  is  considered  capable  of  learn- 
ing in  the  day  program. 


BOARD'S  FAILURE  TO  FOLLOW  ITS  OWN  GUIDE- 
LINES DOES  NOT  VIOLATE  THE  FOURTEENTH 
AMENDMENT,  AS  LONG  AS  MINIMUM  DUE  PRO- 
CESS IS  ACCORDED.  Goodrich  v.  Newport  News  School 
Board,  743  F2d  825  (4th  Cir.  1984). 

Facts:  Sarah  Goodrich  was  a  tenured  teacher  employed 
by  the  board  of  education  in  Newport  News,  Virginia.  Dur- 
ing the  1980-81  school  year  the  principal  evaluated  her  and, 
after  the  second  of  two  conferences,  told  her  that  she  would 
recommend  dismissal  for  performance  below  acceptable 
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standards.  Goodrich  received  written  notice  of  her  suspen- 
sion from  teaching  and  was  told  in  a  conference  and  by  let- 
ter that  the  superintendent  recommended  dismissal. 
Goodrich  requested  and  received  a  hearing  before  a  fact- 
finding panel.  The  panel  concluded  that  she  had  not  received 
the  requisite  number  of  interim  conferences  (three)  under 
the  board's  evaluation  procedures.  The  panel  recommend- 
ed reinstatement  under  a  probationary  contract,  but  the  board 
voted  for  dismissal.  Goodrich  filed  a  civil  rights  action  under 
42  U.S.C.  §§  1981  and  1983,  alleging  that  she  was  deprived 
of  her  due  process  rights  because  she  had  been  given  two, 
not  three,  conferences.  She  also  filed  a  pendent  claim  under 
state  law  for  breach  of  contract.  The  district  court  granted 
summary  judgment  for  the  defendant  on  the  due  process 
claim  and  dismissed  the  state  claim  for  lack  of  subject  mat- 
ter jurisdiction.  The  plainfiff  appealed. 

Holding:  The  Court  of  Appeals  for  the  Fourth  Circuit 
affirmed,  holding  that  when  the  minimal  due  process  re- 
quirements of  notice  and  a  hearing  have  been  met,  a  claim 
that  an  agency  did  not  follow  its  own  policies  or  regulations 
does  not  sustain  an  action  based  on  procedural  due  process 
violations.  Goodrich  had  received  adequate  notice,  a 
specification  of  charges,  and  a  hearing.  That  is  all  she  was 
entitled  to  under  the  Constitution.  Since  no  federal  constitu- 
tional rights  were  violated,  any  suit  for  enforcement  of  the 
state  regulations  must  be  through  the  state  court  system. 


INDEPENDENT  SCHOOL  DISTRICT  HAS  NO  DUTY 
TO  RECTIFY  RACIAL  IMBALANCE  IN  NEIGH- 
BORING DISTRICT.  Goldsbom  City  Board  of  Education 
v.  Wayne  County  Board  of  Education ,  745  F.  2d  324  (4th  Cir. 
July  9,  1984). 

Facts:  The  city  of  Goldsboro  lies  in  Wayne  County, 
North  Carolina,  and  is  completely  surrounded  by  it.  The 
Goldsboro  city  school  district  was  established  in  1881,  and 
its  boundaries  have  remained  essentially  the  same,  although 
the  city's  boundaries  have  grown  beyond  the  boundaries  of 
the  school  district.  The  county  school  district  encompasses 
the  rest  of  the  city  and  the  county. 

Before  the  1960s,  de  jure  segregation  existed  in  both 
school  districts.  In  1973  a  federal  district  court  found  that 
the  city  board  was  operating  a  unitary  (desegregated)  school 
system.  The  federal  district  court  in  the  present  case  found 
that  the  Wayne  County  board  has  maintained  a  unitary  system 
since  the  early  1970s.  Since  1965  the  enrollment  in  the  city 
schools  has  decreased  significantly,  while  the  percentage 
of  black  students  in  the  system  has  increased.  The  county 
schools  have  experienced  a  slight  decrease  both  in  enroll- 
ment and  in  the  percentage  of  students  who  are  black. 


Goldsboro's  board  filed  suit  alleging  that  because  of  the  \ 
county  board's  refusal  to  merge,  a  merger  sought  by  the  ci- 
ty board  since  the  late  1960s,  both  systems  were  racially 
discriminatory  and  violated  the  Constitution.  The  plaintiff 
sought  an  interdistrict  remedy  that  would,  in  part,  require 
consolidation  of  the  school  systems. 

The  district  court  directed  a  verdict  in  favor  of  the  defen- 
dant on  a  finding  that  there  was  no  intentional  racially 
discriminatory  act  or  failure  to  act  on  the  part  of  the  county 
board  that  caused  racial  segregation  in  the  city  district.  The 
plaintiff  appealed. 

Holding:  The  Fourth  Circuit  affirmed,  holding  that  an 
independent  school  district  that  has  not  caused  segregation 
in  a  neighboring  independent  district  has  no  duty  to  rectify 
a  racial  imbalance  in  the  other  district.  The  court  rejected 
the  plaintiffs  theory  that  it  is  a  constitutional  violation  for 
a  county  school  system  to  maintain  a  a  division  between  coun- 
ty and  city  school  districts,  which  was  racially  neutral  when 
adopted,  in  the  face  of  demographic  changes  that  have  in- 
creased the  black  population  of  the  city  schools.  The  court 
noted  that  the  plaintiff  had  not  shown  an  essential  element 
of  a  violation— discriminatory  intent  on  the  part  of  the 
defendant. 

Even  if  the  plaintiff  had  proved  a  constitutional  viola-  w 
tion,  it  would  not  be  entitled  to  an  interdistrict  remedy,  since  V 
the  county  board  had  not  produced  segregation.  The  court 
relied  on  Milliken  v.  Bradley,  418  U.S.  717  (1974),  in  which 
the  U.S.  Supreme  Court  held  that  an  interdistrict  remedy 
was  appropriate  only  where  a  constitutional  violation  within 
one  district  produces  a  significant  segregative  effect  in 
another  district.  Specifically,  it  must  be  shown  that  racially 
discriminatory  acts  of  the  state  or  local  school  districts  or 
of  a  single  school  district  have  been  a  substantial  cause  of 
interdistrict  segregation.  There  must  be  clear  proof  of  both 
cause  and  effect;  without  such  a  showing,  the  court  can  re- 
quire desegregation  remedies  only  from  the  segregated 
district. 


SELECTIVE  SOLICITATION  POLICY  FOR  UNI- 
VERSITY DORMITORIES  DOES  NOT  VIOLATE 
THE  FIRST  AMENDMENT.  Chapman  v.  Thomas,  743 
F.2d  1056  (4th  Cir.  1984). 

Facts:  North  Carolina  State  University's  solicitation 
policy  totally  barred  door-to-door  solicitation  in  university 
dormitories.  In  June  1,  1980,  an  exception  was  established 
that  allowed  candidates  for  the  student  government  offices  ^ 
of  president,  president  of  the  senate,  and  treasurer  to  cam-  { 
paign  door  to  door  for  two  weeks  before  the  election.  The  ^ 
total  ban  was  reinstated  in  December  1980. 
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Scott  Chapman,  a  student  at  NCSU  and  a  member  of 
an  evangelical  church,  sponsored  a  series  of  Bible  discus- 
sions on  the  campus.  He  went  from  door  to  door  in  several 
dormitories  to  inform  other  students  of  these  discussions. 
After  receiving  complaints  from  several  students,  NCSU 
officials  informed  Chapman  that  his  actions  violated  the 
policy  on  solicitation  in  dormitories.  When  Chapman  refused 
to  stop  soliciting,  he  was  subjected  to  an  action  initiated  by 
the  NCSU  judicial  system,  which  ended  with  dismissal  of 
the  charges. 

Chapman  filed  suit  under  42  U.S.C.  §  1983,  claiming 
in  part  that  the  solicitation  policy  violated  his  First  Amend- 
ment rights  of  freedom  of  speech  and  religion.  The  federal 
district  court  dismissed  a  claim  for  damages  against  the 
university  and  its  officers.  The  claim  for  permanent  injunc- 
tive relief  against  the  ban  on  solicitation  was  also  dismissed 
by  an  interlocutory  order  that  was  appealed  and  affirmed 
in  an  unpublished  opinion.  Chap/nan  v.  Tliomas,  No.  82-1634 
(4th  Cir.  June  22,  1983)  [iee  15  School  Law  Bulletin  24  {Jan. 
1984)].  The  district  court  granted  summary  judgment  on 
the  claim  relating  to  the  selective  policy.  Chapman  appealed 
this  order. 

Holding:  The  Fourth  Circuit  affirmed  the  holding  that 
NCSU's  total  ban  on  door-to-door  solicitation  in  its  dor- 
mitories except  for  certain  candidates  for  student  office  did 
not  unconstitutionally  interfere  with  Chapman's  First 
Amendment  rights.  The  court  relied  on  Perry  Educational 
Association  v.  Perry  Local  Educator's  Association ,  460  U.S. 
37  (1983).  In  determining  the  constimtionality  of  state  restric- 
tions on  the  exercise  of  First  Amendment  rights  on  public 
properties,  the  first  consideration  is  whether  the  property 
is  a  traditional  public  forum,  a  designated  public  forum,  or 
a  nonpublic  forum.  The  state  may  enforce  reasonable  restric- 
tions on  time,  place,  and  manner  in  which  rights  to  free 
speech  are  exercised.  In  a  nonpublic  forum  the  state  may 
also  decline  to  allow  use  of  the  forum  for  any  but  its  intend- 
ed purposes,  as  long  as  this  action  has  a  reasonable  basis 
and  is  not  an  effort  to  suppress  expression  merely  because 
the  public  officials  oppose  the  speaker's  view. 

Applying  this  analysis,  the  court  found  that  a  residen- 
tial area  of  a  dormitory  on  the  campus  of  a  state  university 
is  a  nonpublic  forum.  Therefore  the  university's  selective 
solicitation  policy  must  be  evaluated  by  the  standard  of 
reasonableness.  The  NCSU  policy  was  reasonable.  NCSU 
had  a  legitimate  interest  in  protecting  students  from  un- 
wanted, indiscriminate  door-to-door  solicitation.  The 
) distinction  between  political  and  religious  solicitation 
reflected  a  more  particularized  legitimate  interest  of  the 
university  in  promoting  student  participation  in  student 
government. 


The  court  also  noted  that  the  challenged  exception  was 
narrowly  drawn,  both  in  terms  of  who  was  excepted  and  when 
the  exception  could  be  invoked.  Further,  the  policy  did  not 
restrict  solicitation  in  lobbies  and  waiting  rooms  of 
dormitories. 


ASSISTANT  PROFESSOR  HAS  NO  DUE  PROCESS 
CLAIM  WHEN  HE  IS  DENIED  TENURE.  Hu  v. 

Morgan,  No.  82-1291  (4th  Cir.  Sept.  18,  1984). 

Facts:  Kuang  Hung  Hu  was  an  assistant  professor  of 
chemistry  at  East  Carolina  University.  He  was  denied  tenure, 
and  his  employment  was  terminatea.  Hu  brought  a  civil  ac- 
tion in  federal  district  court  seeking  reinstatement  and  com- 
pensatory and  punitive  damages,  alleging  that  ECU  violated 
Title  VII  of  the  Civil  Rights  Act  of  1964  by  discriminating 
against  him  because  of  his  national  origin.  Hu  also  asserted 
due  process,  defamation,  and  conspiracy  claims.  The  court 
directed  a  verdict  against  him  on  his  due  process  and  defama- 
tion claims  and  entered  judgment  on  the  merits  against  him 
on  the  claim  of  employment  discrimination.  Hu  appealed. 

Holding:  The  Court  of  Appeals  for  the  Fourth  Circuit 
affirmed,  refusing  to  disturb  the  district  court's  finding  that 
the  employment  decision  was  not  the  result  of  illegal 
discrimination. 

The  court  found  that  Hu's  due  process  claim  was  without 
merit,  since  he  had  not  shown  that  he  had  a  property  in- 
terest in  continued  employment  or  that  he  was  deprived  of 
a  liberty  interest.  Hu  had  not  established  any  legitimate  claim 
of  entitlement  to  tenure  and  continued  employment  or  shown 
that  ECU  made  a  charge  against  him  that  might  seriously 
damage  his  standing  in  the  community  or  imposed  on  him 
any  stigma  that  foreclosed  his  freedom  to  take  advantage 
of  other  employment  opportunities.  He  also  had  neither 
proved  any  injury  that  would  sustain  his  claim  for  defama- 
tion nor  established  the  existence  of  an  agreement  or  of  any 
damage  to  support  his  claim  that  defendants  conspired  to 
deprive  him  of  access  to  the  courts. 


PLACEMENT  OF  CORRESPONDENCE  BETWEEN 
A  TEACHER  AND  SCHOOL  ADMINISTRATORS  IN 
THE  TEACHER'S  PERSONNEL  FILE  DOES  NOT 
VIOLATE  THE  FIRST  AMENDMENT.  Gregory  v. 
Durham  County  Board  of  Education,  591  F.  Supp.  145 
(M.D.N.C.  1984). 

This  case  involves  separate  controversies  between  two 
teachers  in  the  Durham  County  school  system,  Gregory  and 
Toggerson.  and  the  superintendent  of  schools  in  that  system. 

Facts:  Gregory,  an  elementary  school  teacher,  objected 
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to  the  scheduling  of  a  workshop  that  required  her  to  report 
for  woric  in  the  fall  four  days  early.  She  filed  a  grievance 
that  was  ultimately  appealed  to  the  school  board,  but  did 
not  receive  the  relief  she  sought.  However,  a  second 
workshop  was  scheduled  for  afternoons  and  evenings  after 
regular  work  days.  Teachers  were  allowed  to  attend  either 
workshop.  When  notified  of  this  choice,  Gregory  wrote  to 
the  assistant  superintendent,  indicating  that  while  she  would 
attend  the  second  workshop  she  was  still  dissatisfied  with 
the  schedule  and  was  consulting  her  attorney.  The  assistant 
superintendent  interpreted  the  letter  as  an  insubordinate 
refusal  to  attend  either  workshop.  She  sent  Gregory  a  reply 
that  criticized  her  lack  of  interest  in  the  instructional  pro- 
gram and  informed  her  that  he  would  recommend  to  the 
superintendent  that  Gregory  be  dismissed  if  she  did  not  at- 
tend either  set  of  workshops.  Gregory  responded  by  apologiz- 
ing for  her  failure  to  make  her  intentions  clear  but  continued 
to  express  her  dissatisfaction  with  the  workshop  schedule. 
She  received  no  response  to  her  second  letter.  Several  days 
later  Gregory  received  notification  that  both  her  cor- 
respondence and  the  assistant  superintendent's  response 
would  be  placed  in  her  personnel  file  pursuant  to  G.S. 
I15-325(b),  which  directs  that  any  "complaint"  about  a 
teacher  be  placed  in  his  or  her  personnel  file.  Gregory  tried 
to  have  these  materials  removed  from  her  file  through  the 
grievance  procedure.  She  and  the  Durham  County  Chapter 
of  the  North  Carolina  Association  of  Educators  then  sued 
in  federal  district  court  under  42  U.S.C.  §  1983,  claiming 
that  placing  the  correspondence  in  her  personnel  file  violated 
her  First  Amendment  right  of  free  speech  and  also  violated 
her  employment  contract,  which  prohibits  retaliation  against 
any  participant  in  the  grievance  procedure  on  account  of  such 
participation. 

Toggerson,  a  junior  high  school  teacher  in  Durham 
County  published  an  article  in  Chalk  Talk,  the  newsletter 
of  the  Durham  County  Association  of  Classroom  Teachers. 
The  article  made  certain  statements  about  the  formal  posi- 
tion of  the  Durham  County  school  superintendent,  Yeager, 
and  the  North  Carolina  Alliance  for  Public  Education 
(Alliance)  on  various  educational  issues  and  criticized  them 
as  "anti-teacher." 

When  Yeager  was  shown  the  article  at  a  teacher's 
meeting,  he  said  that  that  the  article  was  a  lie  or  that  Tog- 
gerson was  a  liar  insofar  as  the  article  was  concerned.  The 
following  day  Yeager  wrote  Toggerson  that  the  article  was 
inaccurate  and  both  undermined  and  discredited  his  work- 
ing relationship  with  Durham  County  school  teachers.  He 
explained  the  various  positions  of  the  Alliance  and  invited 
her  to  explain  her  distribution  of  "erroneous  information." 
Toggerson  never  responded.  Yeager  sent  copies  of  his  letter 


to  various  school  officials  and  also  sent  a  copy  to  the  assis-  \ 
tant  superintendent  for  placement  in  Toggerson's  person- 
nel file.  He  later  held  several  meetings  with  teachers  and 
principals  and  published  a  refutation  of  Toggerson's  article 
in  an  effort  to  deal  with  teacher  complaints  and  anger  that 
resulted  from  the  article. 

Toggerson  and  the  NCAE  filed  suit  under  42  U.S.C.  § 
1983  claiming  that  placing  Yeager's  letter  in  her  personnel 
file  violated  her  First  Amendment  free  right  to  criticize  the 
school  system  administration.  She  also  claimed  that  the  letter 
and  certain  oral  statements  by  Yeager  constituted  libel  and 
slander. 

Holding:  The  court  entered  judgment  for  the  school 
sy.stem  and  Yeager  on  all  issues,  emphasizing  the  limited 
role  of  the  federal  courts  in  reviewing  personnel  decisions 
of  public  agencies.  It  held  that  teacher's  free  speech  claims 
were  controlled  by  ft'cA'^n'Ajg  V.  Board  of  Education,  391  U.S. 
563  (1968).  In  this  case  the  U.S.  Supreme  Court  noted  that 
courts  must  seek  to  balance  "the  interests  of  the  teacher, 
as  a  citizen,  in  commenting  upon  matters  of  public  concern 
and  the  interest  of  the  state,  as  an  employer,  in  promoting 
the  efficiency  of  the  public  services  it  performs  through  its 
employees."  Thus  the  speech  at  issue  must  address  a  mat- 
ter of  public  concern  in  order  to  receive  First  Amendment  / 
protection. 

With  respect  to  Gregory's  constitutional  claim,  the  court 
concluded  that  the  subject  of  both  her  criticism  of  the  ad- 
ministration (i.e. ,  the  workshop  schedule)  and  her  grievance 
against  it  was  a  matter  of  personal  concern.  Therefore,  judg- 
ment was  for  the  board. 

With  respect  to  Toggerson's  constitutional  claim,  the 
court  found  that  her  article  was  oriented  toward  a  personal 
employment  concern  and  had  only  an  attenuated  relation- 
ship to  the  public  and  its  concerns.  Thus  her  First  Amend- 
ment interest  in  the  article  was  limited.  The  court  cited  several 
factors  considered  in  weighing  the  degree  of  public  interest 
in  Toggerson's  article  against  the  degree  to  which  Yeager 
could  justifiably  view  her  conduct  as  an  actual  or  potential 
disruption  of  school  system  operations.  The  factors  includ- 
ed: whether  the  employee's  personal  employment  situation 
was  substantially  involved  in  the  subject  matter  of  his  speech; 
whether  the  employee's  speech  would  tend  to  undermine  the 
working  relationships  essential  to  the  efficient  operation  of 
the  school  system;  and  whether  the  personnel  actions  be- 
ing challenged  would  tend  to  chill  the  employee's  exercise 
of  his  free  speech  rights. 

Using  these  factors,  the  court  determined  that  Yeager 
reasonably  believed  Toggerson's  article  threatened  the  effi-l^ 
cient  operation  of  the  school  system  and  undermined  his  rela-  ^ 
tionship  with  teachers.  Second,  it  noted  that  Toggerson's 
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allegations  against  Yeager  were  serious  and  were  presented 
as  facts,  not  merely  as  her  personal  opinions.  Finally,  later 
events— the  efforts  required  to  calm  the  waters  and  refute 
the  article— were  evidence  of  the  article's  disruptiveness. 

In  considering  the  placing  of  Yeager's  letter  in  Togger- 
son's  personnel  file,  the  court  found  that  such  placement 
did  have  a  chilling  effect  on  her  First  Amendment  rights  but 
the  effect  was  minimal.  First,  Yeager's  action  was  not  ar- 
bitrary but  was,  as  Yeager  believed,  a  requirement  of  North 
Carolina  law  [G.S.  115C-325(b)].  Further,  only  a  few 
Durham  County  school  officials  and  administrators  had  ac- 
cess to  Toggerson's  personnel  file.  The  file  would  not  be  made 
available  to  officials  in  other  school  systems.  Also,  infor- 
mation in  the  file  could  be  used  as  a  basis  for  dismissal  or 
demotion  for  only  three  years  (though  it  may  be  used  as 
background  for  such  an  action  even  after  the  three  years  had 
passed),  a  period  that  had  now  passed  with  respect  to  the 
letter  in  question.  Toggerson  also  had  the  right  to  respond 
to  Yeager's  letter  and  have  the  response  placed  in  her  file. 
Finally,  the  court  found  that  the  criticisms  of  Toggerson  con- 
tained in  Yeager's  letter  were  limited  in  scope  and  severity. 
The  court  concluded  that  in  view  of  the  threat  of  disruption 
posed  by  Toggerson's  article,  Yeager's  letter,  with  its 
]  restricted  use  and  restrained  language,  did  not  impermissibly 
infringe  on  Toggerson's  limited  First  Amendment  interest 
in  the  article. 

With  respect  to  the  teachers'  claims  under  state  law,  the 
court  held  that  there  was  no  merit  in  Gregory's  claim  that 
placement  of  the  letter  in  her  personnel  file  was  undertaken 
in  retaliation  for  her  pursual  of  a  grievance  against  the  school 
system.  The  evidence  indicated  that  school  administrators 
acted  in  response  to  what  they  perceived  as  insubordina- 
tion. The  court  also  entered  judgment  for  Yeager  on  Tog- 
gerson's claim  that  his  letter  and  statements  constituted 
slanderand  libel.  Yeager,  as  superintendent,  had  aqualified 
privilege  to  protect  his  legally  cognizable  interests  that  were 
infringed  by  Toggerson's  article.  He  also  enjoyed  a  personal 
privilege  of  self-defense.  His  statements  to  the  teacher 
representatives  and  in  his  letter  were  reasonably  limited  to 
defense  of  his  interests.— ya«//;£'  M.  Murphy 


BOARDS  ARE  RESPONSIBLE  FOR  ASSURING 
THAT  NONRENEWAL  RECOMMENDATIONS  HAVE 
A  RATIONAL  BASIS.  Ahell  and  Reams  v.  Nash  County 
Board  of  Education.  No.  847SC91  (N.C.  App.  Nov.  6,  1984). 
Facts:  The  plaintifts,  Abell  and  Reams,  were  proba- 
tionary teachers  and  assistant  football  coaches  at  Northern 
Nash  High  School  (NNHS).  Both  taught  at  NHHS  for  two 
years  and  earned  "satisfactory"  evaluations.  At  the  end  of 
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the  two  years  both  were  informed  by  letter  that  their  con- 
tracts would  not  be  renewed.  The  letters  gave  no  reason  for 
the  decisions  not  to  renew.  The  plaintiffs  inquired  of  their 
principal,  but  received  no  explanation  to  justify  the  school 
board's  action.  Believing  that  their  performance  as  teachers 
had  been  adequate,  the  plaintiffs  filed  suit  alleging  that  the 
board's  action  was  arbitrary  and  capricious;  they  sought 
reinstatement,  back  pay,  and  actual  and  punitive  damages. 
Nash  County  Superior  Court  rendered  summary  judgment 
for  the  board,  and  the  plaintiffs  appealed. 

Nonrenewal  of  contracts  of  probationary  teachers  is 
based  on  G.S.  I15C-325(m)(2),  which  provides  that  a  board 
"upon  the  recommendation  of  the  superintendent,  may  refiise 
to  renew  the  contract  of  any  probationary  teacher  ...  for 
any  cause  it  deems  sufficient.  Provided,  however,  that  the 
cause  may  not  be  arbitrary,  capricious,  discriminatory  or 
for  personal  or  political  reasons."  The  school  board,  rely- 
ing on  a  previous  interpretation  of  this  statute  by  the  Court 
of  Appeals  in  Hasty  v.  Bellamy,  44  N.C.  App.  15,  260  S.E.2d 
135  (1979),  argued  that  its  action  was  not  arbitrary  and 
capricious  because  the  superintendent  and  principal  recom- 
mended that  the  plaintiffs'  contracts  not  be  renewed. 

Holding:  The  Court  of  Appeals  said  that  it  had  not  in- 
tended to  take  the  position  in  Hasty^  that  an  arbitrary  or 
capricious  recommendation  by  a  principal  or  superinten- 
dent would  or  could  provide  a  school  board  with  a  valid  basis 
for  not  rehiring  a  nontenured  teacher.  "To  do  so  would  . 
.  .  unfairly  insulate  boards  of  education  in  such  cir- 
cumstances, and  would  invite  arbitrary  and  capricious  ac- 
tions on  the  part  of  principals  and  superintendents."  Since 
the  Court  of  Appeals  concluded  that  the  legislature  intend- 
ed to  afford  probationary  teachers  a  certain  protection  against 
arbitrary  nonrenewal,  it  refused  to  construe  G.S. 
Il5-325(m)(2)  in  such  a  way  as  to  impair  or  defeat  the  the 
staUite's  objective.  Thus  the  court  concluded  that  although 
the  board's  discretion  with  respect  to  probationary  teachers 
remains  very  broad,  the  decision  not  to  renew  must  have 
some  nonarbitrary  basis. 

The  Court  of  Appeals  set  forth  the  following  standards 
for  nonrenewal  of  probationary  teachers.  First,  the  school 
board  may  decide  not  to  renew  a  probationary  teacher  on 
recommendation  of  the  superintendent,  but  the  superinten- 
dent's recommendation  is  only  advisory.  Since  ultimate 
responsibility  rests  with  the  board,  the  board  has  a  duty  "to 
determine  the  substantive  basis  for  recommendation  of 
nonrenewal  and  to  assure  that  nonrenewal  is  not  for  a  pro- 
hibited reason."  The  court  defines  "arbitrary"  and 
"capricious"  as  those  reasons  "without  any  rational  basis 
in  the  record,  such  that  a  decision  made  thereon  amounts 
to  an  abuse  of  discretion."  Thus  the  board  is  responsible 
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for  ascertaining  the  rational  basis  for  the  recommendation 
before  acting  on  it.  But  the  board  need  not  make  exhaustive 
inquiries  or  formal  findings  of  fact  or  prepare  a  formal  order. 
Still,  the  administrative  record— whether  it  is  the  person- 
nel file,  board  minutes,  or  recommendation  memoranda- 
should  show  the  specific  substantive  reason  for  not  renew- 
ing the  contract. 

Applying  these  standards  to  this  case,  the  court  con- 
cluded that  the  record  did  not  justify  summary  judgment 
for  the  board.  The  record  presented  conflicting  evidence, 
and  the  substantive  reasons  advanced  by  administrators  were 
too  vague  and  conclusory.  The  Court  of  Appeals  reversed 
the  superior  court  and  remanded  the  case.  The  board  has 
appealed  the  decision.— Janine  M.  Murphy 


NONRENEWAL  BASED  ON  TEACHER'S  NEED  FOR 
LEAVE  TO  OBSERVE  RELIGIOUS  HOLIDAYS  VIO- 
LATES TITLE  VII.  Williams  V.  Onslow  County  Board  of 
Education,  No.  83-8-CIV-4  (E.D.N.C.  August  22,  1984). 

Facts:  Gary  Williams  was  a  probationary  high  school 
teacher.  He  is  a  member  of  the  Worldwide  Church  of  God. 
which  establishes  certain  holy  days  when  regular  job  duties 
may  not  be  performed.  Williams  sought  personal  leave  and 
leave  without  pay  for  a  total  of  eight  such  days.  The  prin- 
cipal granted  only  the  two  days  of  personal  leave,  but 
Williams  did  not  attend  school  on  the  other  religious  holidays. 
The  principal  and  the  superintendent  told  Williams  that  his 
contract  would  not  be  renewed  because  of  his  need  for  ad- 
ditional leave  days.  Williams  filed  a  complaint  with  the  Equal 
Employment  Opportunity  Commission  and  then  sued  in 
federal  district  court,  claiming  that  the  district  violated  Ti- 
tle VII  of  the  Civil  Rights  Act  (42  U.S.C.  §  2000e-5)  by 
discriminating  against  him  on  the  basis  of  his  religion. 

Holding:  Finding  the  sole  reason  for  nonrenewal  was 
the  need  for  additional  leave  days,  the  court  ordered  reinstate- 
ment, back  pay  with  interest,  and  costs— including 
reasonable  attorney's  fees— for  the  plaintiff.  The  intent  of 
Title  VII  is  to  make  it  unlawful  for  an  employer  to  refuse 
to  make  reasonable  accommodation  short  of  undue  hard- 
ship for  the  religious  practices  of  employees  and  prospec- 
tive employees.  Williams  had  established  his  belief  that 
teaching  on  certain  days  was  contrary  to  his  religion,  had 
informed  the  district  of  the  conflict,  and  was  therefore  not 
rehired.  Although  the  district  argued  that  nonrenewal  was 
based  on  Williams's  refusal  to  follow  procedures  for  obtain- 
ing leave,  the  court  found  this  to  be  an  after-the-fact-  ra- 
tionalization. No  effort  had  been  made  to  accommodate  the 
teacher's  needs,  and  the  district  was  could  not  show  that  ac- 
commodation would  impose  an  undue  hardship. 
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ODOR  OF  ALCOHOL  ON  TEACHER'S  BREATH 
DURING  SCHOOL  HOURS  CAN  CONSTITUTE 
"HABITUAI.  AND  EXCESSIVE  USE  OF  ALCOHOL." 

Faulkner  V.  New  Bern-Craven  County  Board  of  Education , 
3n  N.C.  42,  316  S.E.2d  281  (1984)'. 

Facts:  Faulkner,  a  seventh-grade  language  arts  teacher, 
had  been  detected  at  different  times  over  a  two-year  period 
with  the  odor  of  alcohol  on  his  breath  during  instructional 
hours.  His  principal,  two  students,  a  parent,  and  a  teacher 
had  reported  the  smell  of  alcohol  on  his  breath  while  he  was 
engaged  in  school  duties.  The  superintendent  sought  to 
discharge  him  under  G.S.  115C-325(e)(l)(f),  which 
authorizes  dismissal  for  "habitual  or  excessive  use  of 
alcohol."  Faulkner  requested  that  an  outside  panel  review 
the  charges;  the  panel  unanimously  found  that  the 
superintendent's  charges  were  not  true  and  substantiated. 
The  superintendent  then  recommended  that  the  school  board 
discharge  Faulkner,  who  requested  a  hearing  before  the 
board.  After  the  hearing,  the  board  unanimously  voted  to 
dismiss.  The  teacher  sued. 

The  principal ,  one  teacher,  and  one  parent  testified  to 
smelling  or  "believing"  that  they  smelled  alcohol  on 
Faulkner's  breath.  Five  teachers  testified  that  they  had  never  ^ 
noticed  the  odor  of  alcohol  on  his  breath.  No  one  testified  ^ 
that  Faulkner  had  been  seen  under  the  influence  of  alcohol  ^ 
or  consuming  alcohol  on  school  premises  during  school 
hours.  The  trial  court  affirmed  the  board's  action.  On  ap- 
peal the  North  Carolina  Court  of  Appeals  reversed  and 
ordered  Faulkner  reinstated.  [See  15  School  Law  Bulletin 
17  (April  1984)].  The  board  appealed. 

Holding:  The  North  Carolina  Supreme  Court  reversed 
the  Court  of  Appeals,  thus  upholding  the  school  board  deci- 
sion to  dismiss  Faulkner.  Applying  the  "whole  record"  test 
of  the  Administrative  Procedure  Act  (G.S.  150A-151),  the 
court  held  that  the  board's  findings  of  fact  and  conclusions 
were  supported  by  substantial  evidence  and  based  on  a 
preponderance  of  the  evidence.  It  concluded  that  the 
testimony  of  the  principal,  a  parent,  and  a  teacher  were  suf- 
ficient support  for  the  board's  decision.  It  did  not  decide 
whether  hearsay  evidence  (testimony  by  parents  about  what 
their  children  had  said)  should  be  considered.  The  court 
found  that  "a  reasonable  mind  might  well  conclude  upon 
review  of  the  evidence"  that  Faulkner  had  on  occasion  con- 
sumed an  alcholic  beverage  at  school  or  at  least  had  the  odor 
of  alcohol  on  his  breath  at  school  during  instructional  hours 
even  after  being  warned  about  and  reprimanded  for  such 
conduct.  It  held  that  when  ascribed  to  a  career  teacher  this  ^ 
conduct  constituted  "habitual  or  excessive  use  of  alcohol"  I 
within  the  meaning  and  intent  of  G.S.  115C-325  (e)(1)(f), 
and  thus  was  a  lawful  grounds  for  dismissal. 
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The  court  stated  that  the  statute  must  be  read  in  light 
of  the  fact  that  teachers  are  intended  to  serve  as  good  ex- 
amples for  their  students.  Their  character  and  conduct  may 
be  expected  to  be  above  that  of  the  average  person  whose 
work  environment  does  not  include  a  relationship  as  sen- 
sitive as  that  of  teacher  to  pupil.  It  is  not  inappropriate  or 
unreasonable  to  hold  teachers  to  a  "higher  standard  of  per- 
sonal conduct,  given  the  youthful  ideals  they  are  supposed 
to  foster  and  elevate." 

Justice  Exum  dissented,  concluding  that  testimony  by 
the  principal,  a  teacher,  and  a  parent  that  indicated  that  they 
smelled  or  "believed"  they  smelled  alcohol  on  Faulkner's 
breath  was  not  sufficient,  when  weighed  against  the 
testimony  of  five  teachers  who  worked  with  Faulkner  dai- 
ly, to  support  the  conclusion  that  he  habitually  or  excessively 
used  alcohol.— Janine  M.  Murphy 


TEACHER'S  EVALUATION  OF  AIDE  MAY  BE 
CHANGED  BY  PRINCIPAL  BUT  AIDE  HAS  AD- 
MINISTRATIVE REMEDIES.  Murphv  v.  Mclnnre.  69 
N.C.  App.  323,  317  S.E.2d  397  (1984). 

Facts.  In  1981,  because  of  funding  cutbacks  and  cur- 
riculum changes,  the  Sampson  county  school  board 
eliminated  some  teacher's  aide  positions  for  1981-82.  The 
school  system  adopted  an  evaluation  policy  that  included 
performance  ratings  by  the  supervising  teacher  and  the  prin- 
cipal to  determine  which  aides  would  not  have  their  con- 
tracts renewed.  The  plaintiff  received  13  out  of  a  possible 
14  performance  points  by  the  teacher.  After  the  teacher  had 
signed  the  form,  and  without  consulting  or  informing  her, 
the  principal  lowered  that  number.  As  a  result.  Murphy's 
score  fell  below  the  cutoff  level,  and  she  was  not  rehired. 

The  plaintiff  brought  an  action  against  the  principal, 
claiming  that  his  actions  constituted  libel  and  slander  and 
malicious  interference  with  contract.  Claiming  that  her  due 
process  rights  were  violated  because  she  had  no  opportuni- 
ty to  contest  her  evaluation,  she  sought  damages  under  42 
U.S.C.  §  1983.  The  trial  court  granted  the  defendant's  mo- 
tion for  both  summary  judgment  as  to  the  alleged  constitu- 
tional violation  and  a  directed  verdict  on  all  other  claims. 
The  plaintiff  appealed  on  the  claims  of  denial  of  due  pro- 
cess and  malicious  interference  with  contract. 

Holding.  The  State  Court  of  Appeals  affirmed.  It  held 
that  the  plaintiffs  claim  that  she  was  deprived  of  a  liberty 
interest  in  seeking  and  obtaining  future  employment  without 
due  process  was  properly  dismissed  because  she  had  not 
exhausted  her  administrative  remedies  under  Presnell  v.  Pell, 
298  N.C.  715,  260  S.E.2d  611  (1979).  In  that  case  the  State 
Supreme  Court  held  that  the  liberty  interest  was  adequate- 


ly protected  by  the  two-step  appeal  process  in  G.S.  115-34 
[the  Court  assumed  that  this  section,  not  the  newer  but 
similiar  G.S.  115C-45(c),  would  apply].  Although  G.S. 
115-34  does  not  apply  when  the  decision  complained  of  is 
by  a  county  board  of  education,  the  plantiff  s  real  complaint 
was  with  the  principal's  action  in  lowering  her  score,  not 
the  board's  decision  not  to  rehire  her. 

The  court  affirmed  the  directed  verdict  on  the  issue  of 
malicious  interference  with  contract  because  the  plaintiff 
presented  no  evidence  that  the  principal  acted  maliciously 
in  the  legal  sense.  "Malice"  means  intentionally  doing  a 
wrongful  act  or  exceeding  one's  legal  right  or  authority  in 
order  to  prevent  the  making  of  a  contract  between  two  par- 
ties. Although  Judge  Eagles  agreed  with  the  trial  court  that 
the  defendant's  actions  were  "reprehensible,"  they  were  not 
malicious.  The  principal's  actions  were  within  the  scope  of 
his  authority,  since  the  final  responsibility  for  evaluation 
rested  with  him. 


THE  INFIRMITY  MUST  EXIST  AT  THE  TIME  A 
TEACHER  IS  DISMISSED  ON  GROUNDS  OF 
PHYSICAL  INCAPACITY.  Bennett  v.  Hertford  County 
Board  of  Education.  69  N.C.  615,  317  S.E.2d  912  (1984). 

Facts.  June  Bennett  was  a  career  status  teacher  in  Hert- 
ford County.  Beginning  in  1978  she  frequently  could  not  work 
or  perform  some  of  her  duties  because  of  health  problems. 
Early  in  the  1980-81  school  year  she  obtained  a  medical  leave 
of  absence.  She  returned  to  school  in  April  and  worked  for 
the  remainder  of  the  school  year  without  missing  a  day  and 
apparently  without  any  serious  health  problems. 

Late  in  April  1981 ,  the  superintendent  began  proceedings 
under  G.S.  1I5C-325  to  dismiss  Bennett  on  grounds  of 
physical  incapacity.  The  professional  review  committee  con- 
sidered the  case,  at  the  plaintiffs  request,  and  found  that 
the  charges  were  true  and  substantiated.  Accordingly,  the 
superintendent  recommended  dismissal.  A  hearing  was  held 
before  the  board,  after  which  the  board  concluded  that  despite 
the  weeks  without  apparent  health  problems  at  the  end  of 
1980-81,  the  three  years  of  past  absences  and  medical  history 
provided  substantial  evidence  that  Bennett  was  physically 
unfit  for  duty.  The  board  ordered  her  dismissal.  The  plain- 
tiff petitioned  the  superior  court  for  review  of  this  decision. 
The  court  entered  judgment  for  the  plaintiff  ordering 
reinstatement  and  an  award  of  back  pay  The  defendant  board 
appealed. 

Holding.  The  Court  of  Appeals  affirmed,  holding  that 
"physical  incapacity  under  G.S.  115C-325(e)(l)e  refers  to 
a  present  and  continuing  inability  to  perform  the  duties  and 
meet  the  responsibilities  and  physical  demands  customari- 
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ly  associated  with  the  individual's  job  as  a  career  teacher 
in  the  public  schools."  The  incapacity  must  be  in  effect  when 
the  board  takes  action,  and  its  projected  duration  must  be 
long-term  or  indefinite,  with  no  reasonable  prospect  for  rapid 
rehabilitation. 

In  reviewing  the  whole  record,  the  court  found  no 
substantial  evidence  that  the  plaintiff  was  then  unable  to  per- 
form her  job.  She  had  received  medical  treatment  to  cor- 
rect or  at  least  control  her  medical  problems.  Before  return- 
ing to  school  she  was  certified  by  a  physician  as  physically 
able  to  work,  and  her  work  after  her  leave  of  absence  did 
not  appear  to  be  less  than  satisfactory.  There  was  no  rational 
basis  on  which  the  board  could  have  concluded  that  the  plain- 
tiff was  "presently  physically  unfit"  when  it  took  action. 
The  court  also  stated  that  a  teacher  charged  in  dismissal  pro- 
ceedings with  "physical  incapacity"  could  not  be  dismissed 
for  inadequate  performance,  neglect  of  duty,  or  other 
performance- related  reasons.  These  are  independent 
grounds,  which  must  be  separately  charged,  since  it  does 
not  necessarily  follow  that  poor  performance  will  always 
accompany  less  than  perfect  health. 

Judge  Vaugh  dissented,  finding  that  the  trial  judge  had 
not  given  appropriate  consideration  to  the  evidence  that  sup- 
ported the  board. 


THREAT  TO  PLACE  PERFORMANCE  REPORT  IN 
PERSONNEL  FILE  IS  NOT  DURESS.  Liindy  v.  Wake 
County  Board  of  Education.  320  S.E.  2d.  441  (N.C.  App. 
1984). 

Facts:  Sarah  Lundy  was  hired  as  a  teacher's  aide  for 
1980-81.  She  resigned  early  in  the  school  year  and  filed  a 
complaint  against  the  board  of  education,  alleging  that  she 
had  resigned  because  of  duress  imposed  by  a  threat  by  the 
personnel  administrator  to  put  a  negative  performance  report 
in  her  file.  She  also  alleged  a  breach  of  her  contract.  The 
defendant's  answer  denied  any  threat  to  put  negative  infor- 
mation in  the  file  and  denied  any  breach  of  contract.  The 
trial  court  granted  the  defendant's  motion  for  summary  judg- 
ment because  it  found  as  facts  that  the  plaintiff  had  tendered 
her  resignation,  it  had  been  accepted,  and  she  had  not  pleaded 
any  facts  sufficient  to  constitute  or  support  her  allegations 
of  duress.  The  plaintiff  appealed. 

Holding.  The  Court  of  Appeals  affirmed ,  holding  that 
the  plaintiffs  resignation  was  not  the  result  of  duress.  Judge 
Webb  began  by  noting  that  since  the  facts  on  which  the  plain- 
tiff relied  to  show  duress  were  in  controversy,  the  trial  court 
dismissed  the  action  because  it  did  not  think  that  the  facts 
alleged,  if  proved,  would  support  a  claim  of  duress.  While 
the  court  stated  that  the  dismissal  may  be  more  in  the  nature 


of  allowing  the  motion  under  Rule  12(b)(6)  for  failure  to  state 
a  claim  than  under  Rule  56  for  summary  judgment,  the  issue 
was  whether  the  plaintiff  alleged  sufficient  facts  to  support 
a  claim  of  duress.  The  general  rule  is  that  a  threat  to  do  what 
one  has  the  legal  right  to  do  is  not  duress,  though  a  threat 
may  constitute  duress  if  it  is  made  with  the  corrupt  intent 
to  coerce  action  grossly  unfair  to  the  victim  and  not  related 
to  the  subject  of  the  proceedings.  Under  this  test  the  plain- 
tiff had  not  alleged  enough  facts  to  prove  duress.  The  per- 
sonnel administrator  had  the  right  and  duty  to  put  perfor- 
mance reports  in  her  file.  The  threat  to  put  such  a  report 
in  the  file  if  she  did  not  resign  was  related  to  the  subject  of 
the  proceedings.  Because  the  plaintiffs  resignation  was  not 
the  result  of  duress,  there  was  no  breach  of  contract. 


TEACHER  WINS  DAMAGES  IN  ASSAULT  CASE. 

Webb  V.  Perkins,  No.  82-CVS-338. 

A  Richmond  County  jury  awarded  an  elementary  school 
teacher  actual  damages  of  $450  and  punitive  damages  of 
$1,500  in  an  assault  case.  Diane  Webb  was  assaulted  after 
school  in  her  classroom  by  Judy  Perkins,  the  mother  of  one 
of  her  students.  Webb  filed  assault  charges  against  Perkins,  I 
who  pled  guilty.  Webb  also  filed  a  civil  complaint.  The  in- 
cident occurred  in  April  1982,  and  the  three-day  trial  was 
held  in  June  1984. 


CATHETERIZATON    OF    HANDICAPPED    STU- 
DENTS./n/onna/ /lr/o/7?£^'G6'«f'ra/iOpm/on,  Oct.  1,  1984. 

Facts:  The  U.S.  Supreme  Court  held  that  clean  inter- 
mittent catheterization  (CIC)  is  a  "related  service"  under 
the  Education  of  the  Handicapped  Act.  CIC  must  be  pro- 
vided by  the  school  system  if  it  is  necessary  to  enable  a  han- 
dicapped student  to  benefit  from  special  education.  Irxing 
Independent  School  District  V.  Talro,  104S.Ct.  3371  (1984). 
The  Attorney  General's  office  was  asked  whether  the  board 
of  education  or  superintendent  can  require  a  teacher's  aide 
or  other  school  employee  to  perform  CIC. 

Opinion:  No  school  employee  can  be  required  to  per- 
form CIC,  since  the  provision  of  medical  care  to  students 
is  not  a  duty  of  school  employees.  G.S.  115C-3(J7(c)  grants 
aides  the  right  to  refuse  to  administer  drugs  or  medication 
or  attend  life-saving  technique  programs.  The  intent  of  this 
statute  is  to  permit  employees  to  provide  medical  care  when  ^ 
they  are  authorized  to  do  so  by  the  board ,  but  not  to  require  I 
them  to  do  so.  Tatro  has  no  bearing  on  who  may  be  required 
to  perform  CIC. 
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BOARD'S  AUTHORITY  TO  CONDUCT  RAFFLES.  In- 
formal Attorney  General's  Opinion,  October  2,  1984. 

Facts:  A  local  board  of  education  asked  whether  it  had 
the  authority  to  conduct  a  raffle. 

Opinion:  Local  boards  may  not  conduct  a  raffle.  G.S. 
14-309.15  permits  groups  that  are  nonprofit  organizations 
or  associations  recognized  by  the  Department  of  Revenue 
as  tax-exempt  to  hold  raffles.  Boards  of  education  are  not 
"nonprofit  organizations"  within  the  meaning  of  the  statute; 
they  are  public  agencies  providing  a  constiUitionally  man- 
dated service.  The  sole  effect  of  G.S.  14-309.15  is  to  make 
less  stringent  the  conditions  under  which  booster  clubs, 
PTAs,  and  other  private  school-related  organizations  may 
conduct  raffles. 


CO-PRINCIPALSHIPS.  Infornuil  Attorney  General's 
Opinion,  September  4,  1984. 

Facts:  The  Rocky  Mount  City  Board  of  Education  ap- 
proved an  administrative  reorganization  of  the  school  system. 
One  person  is  to  be  appointed  principal  for  administration 
and  another  appointed  principal  for  instruction  at  each  of 
three  schools.  The  superintendent  asked  whether  the  board 
had  the  authority  to  adopt  this  plan. 

Opinion:  The  board  has  the  authority  to  adopt  and  im- 
plement this  co-principalship  program.  The  only  limitation 
on  its  implementation  is  that  local  funds  must  be  used  to 
pay  the  salary  of  one  of  the  co-principals  at  each  school, 
since  the  state  funds  only  one  principal's  position  for  a  school . 


TRANSFER  FROM  FULL-TIME  TO  PART-TIME 
TEACHING.  Infonnal  Attorney  General's  Opinion,  June 
1,  1984. 

Facts:  Two  tenured  teachers  requested  and  received  part- 
time  teaching  positions— one  for  three  years,  the  other  for 
six  years.  Each  teacher  has  recently  returned  to  full-time 
teaching.  The  Attorney  General's  office  was  asked  whether 
these  teachers  have  tenure. 

Opinion:  Under  G.S.  115C-325  tenure  is  available  to 
"teachers,"  who  are  defined  as  those  who  occupy  "full-time, 
permanent  positions."  Thus  a  person  in  a  part-time  posi- 
tion is  not  a  teacher  for  purposes  of  this  statute.  The  deci- 
sions of  the  teachers  to  transfer  from  tenured,  full-time  to 
part-time  positions  amounted  to  a  relinquishment  of  the  right 
to  tenure  and  in  practical  effect  constituted  resignations  from 
the  tenured  positions. 

G.S.  115C-325(c)(2)  governs  the  eligibility  of  these 
teachers  for  tenure  upon  re-employment  in  full-time  posi- 
tions. It  states,  "[A]  teacher  with  career  status  who  resigns 
and  within  five  years  seeks  to  be  reemployed  by  the  same 
local  school  administrative  unit  need  not  serve  a  probationary 
period  of  more  than  one  year  and  may,  at  the  option  of  the 
board,  be  reemployed  as  a  career  teacher.  In  any  event,  if 
he  is  reemployed  for  a  second  consecutive  year,  he  shall 
automatically  become  a  career  teacher." 

The  teacher  who  worked  part-time  for  six  years  can- 
not use  this  provision.  Her  eligibility  for  tenure  is  deter- 
mined by  G.S.  ll5C-325(c)(l),  as  if  she  had  never  been 
employed  by  the  board.  The  teacher  who  had  returned  to 
full-time  teaching  for  two  consecutive  years  after  working 
part-time  for  three  years  has  tenure.  ■ 
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munity college  system.  October  30-31,  1985. 

School  Attorneys  Conference.  Februarv  7-8,  1986. 
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THE  INSTITUTE  OF  GOVERNMENT,  an  integral  part  of  The  University  of  North 
Carolina  at  Chapel  Hill,  is  devoted  to  research,  teaching,  and  consultation  in  state 
and  local  government. 

Since  1931  the  Institute  has  conducted  schools  and  short  courses  for  city,  county, 
and  state  officials.  Through  guidebooks,  special  bulletins,  and  a  magazine,  the 
research  findings  of  the  Institute  are  made  available  to  public  officials  throughout 
the  state. 

Each  day  that  the  General  Assembly  is  in  session,  the  Institute's  Legislative 
Reporting  Service  records  its  activities  for  both  members  of  the  legislature  and 
other  state  and  local  officials  who  need  to  follow  the  course  of  legislative  events. 

Over  the  years  the  Institute  has  served  as  the  research  agency  for  numerous 
study  commissions  of  the  state  and  local  governments. 


